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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW

I. DID THE TRIAL COURT ERR IN NOT USING THE PATTERN SPECIAL
VERDICT FORM DESIGNED FOR MEDICAL. NEGLIGENCE CASES
INVOLVING INFORMED CONSENT IN THIS CHIROPRACTIC NEGLIGENCE
CASE WHERE THE JURY WAS PROPERLY INSTRUCTED ON THE
ELEMENTS OF INFORMED CONSENT APPLICABLE TO THE
CHIROPRACTIC STANDARD OF CARE?

ANSWER OF THE COURT OF APPEALS: YES
II. IF THE TRIAL COURT DID ERR IN NOT TRANSFERRING THE MEDICAL
SPECIAL VERDICT FORM FOR INFORMED CONSENT IN THIS
CHIROPRACTIC NEGLIGENCE CASE, WAS THAT ERROR PREJUDICIAL?

ANSWER OF THE COURT OF APPEALS: YES



STATEMENT OF THE CASE

On Thursday, August 21, 1997, Gary Hannemann had a sore back from
driving and saw his chiropractor, Dr. Craig Boyson, for an adjustment at the end
of the day. (R. 63, p. 84) Mr. Hannemann routinely drove 800 to 1,200 miles per
week, and had been treating with Dr. Boyson for a little more than a year. (R. 63,
p. 98) As part of his treatment that day, Dr. Boyson administered a cervical
adjustment that involved a rotational component, a twisting of the neck. (R. 63, p.
108-110) Mr. Hannemann immediately felt pain from the adjustment unlike he had
experienced in the past (R. 63, 108-110), and the pain was still present after he left
the doctor's office and joined friends for drinks after work. (R. 63, p. 207)

On Friday, August 22, Mr. Hannemann returned to work, but over the
course of the day he developed unusual symptoms. Although he was not in pain,
his leg was "acting up" while he walked and he became sufficiently concerned to
call Dr. Boyson's office. (R. 63, p. 117) Dr. Boyson acknowledged that his office
relayed to him Mr. Hannemann's report of "strange symptoms that you wouldn't
expect,” and he arranged for a Saturday office visit during a time the office was
actually closed. (R. 62, pp. 136-7) Despite the fact that his billing records indicate
that the Saturday office visit was exactly the same as the Thursday visit, Dr. Boyson
testified that, to the contrary, he did a very comprehensive examination and an
unusual "soft tissue manipulation.” (R. 62, p. 145)

In contrast, according to Mr. Hannemann, the adjustment he received on
Saturday was exactly the same as the adjustment on Thursday. (R. 63, p. 122) The

only thing different about the examination on Saturday was that the doctor added



reflex testing. (R. 63, p. 121) The Doctor admitted that, contrary to his trial
testimony, his billing record indicates that he did a normal adjustment at this visit.
(R. 63, p. 141)

Surprisingly, there were two different versions of Dr. Boyson's handwritten
office record of the Saturday treatment. (R. 62, p. 147) Although the doctor
seemed puzzled at the Saturday office visit, Mr. Hannemann denies that he was told
to go to the emergency room (R. 63, pp. 122-3) or to see a medical doctor. (R. 63,
p. 167) Dr. Boyson says that he told Mr. Hannemann at the Saturday office visit
that he shbuld go to the emergency room because he was "quite sure” this was no
longer a chiropractic problem. (R. 62, p. 159) The doctor admits, however, that
this recommendation did not appear in his first version of the written notes of the
visit. (R. 62, 147) It is not until the second version of the office notes that any
reference is made to a medical referral, and at trial the doctor testified that he told
Mr. Hannemann to go to the doctor "[q]uickly, as soon as possible.” (R. 62, pp.
147-8) Mr. Hannemann was at the doctor's that Saturday because of his concern
for his symptoms, and he told the jury that if the doctor had said he needed
immediate medical treatment he would have done that. (R. 63, p. 185-86)

Mr. Hannemann made it through the balance of Saturday, went to bed, then
woke up at about 3:00 a.m., and found that he was essentially paralyzed on one
side. (R. 63, p. 124) He was taken by his wife to the emergency room, but was
discharged when the staff told him that he was too young for the symptoms to be
caused by a stroke. (R. 63, pp. 125-6) He was home for several hours, but when
the symptoms did not improve he returned to the hospital. At that point, he was

observed by Dr. Philip Yazbak, a neurosurgeon, who recognized the stroke. (R. 63,



p. 127)

Mr. Hannemann's stroke resulted in significant, permanent disability. (R.
63, pp. 135-710; R. 60 - Powley Deposition, pp. 17-8 and 20) The medical
expense alone was $19,000.00. (R. 63, p. 140) The nature and extent of the
disability was never really in dispute.

Unbeknownst to Mr. Hannemann at the time of the relevant treatment (R.
63, pp. 99-100), there is a well known relationship between cervical, chiropractic
adjustments and neurovascular injury, including stroke. (R. 64, p. 202) During
trial, there was testimony that the incidence of such injuries could be as high as 55
out of 177, or as low as 1 out of 400,000 (R. 64, p. 112) or even lower. (R. 60,
Murkowsi Deposition, p. 54) Dr. Boyson testified that he does not remember being
taught about the relationship (R. 62, p. 112}, although his own chiropractic expert
witness testified that it was well known, discussed in the professional literature, and
taught in the chiropractic colleges. (R. 64, p. 96)

There is a test, called the George's Test, which is designed to screen patients
before doing a cervical adjustment to find if they are predisposed to neurovascular
injury. (R. 64, pp. 107-08) Mr. Hannemann’s chiropractic expert witness testified
that Dr. Boyson was negligent in failing to administer the George’s Test. (R. 60,
Murkowski Deposition, pp. 18-20) Dr. Boyson’s expert did testify that he did not
find the failure to administer the test to fall beneath the standard of care, but then
he admitted that he, himself, always does the test before doing a cervical
adjustment. (R. 64., pp. 107-8) Dr. Boyson admitted that even as late as his
pretrial deposition he was unaware of any such protocols or procedures designed

to protect against neurovascular injuries. (R. 62, p. 157)



Chir 11.02(5) of the Wisconsin Administrative Code, as adapted in June,
1997, provides in relevant part, as follows:

(5) Patient records shall include documentation of informed
consent of the patient, or the parent or guardian of any patient
under the age of 18, for examination, diagnostic testing and
treatment.

In addressing the standard of care for informed consent, Dr. Boyson admitted that
its purpose was (o allow the patient to participate meaningfully in the decision
whether to proceed with the treatment. (R. 62, p. 113) There is no question that
Mr. Hannemann was never informed by Dr. Boyson that there was any risl; of
neurovascular injury associated with a cervical adjustment. (R. 63, pp. 99-100; R.
62, p. 129) Finally, Dr. Boyson admitted that, at least at tirnes, he took it upon
himself to not alarm patients by disclosure of a rare risk, even if the risk is severe,
because the patient might decide not to proceed with treatment the doctor thinks is
beneficial. (R. 62., 117)

Mr. Hannemann’s expert testified that Dr. Boyson failed to meet the standard
of care. (R. 60, Murkowski Deposition, p. 12} Dr. Murkowski produced for the
Jury several standard, chiropractic informed consent forms, including forms
produced by Northwestern Chiropractic College, Palmer Chiropractic College and
Parker Chiropractic College, all of which disclosed the risk of neurovascular injury
including the possibility of stroke and death. (R. 60, Murkowski Deposition, p. 23)
In fact, Dr. Murkowski testified that he is unaware of any chiropractic informed
consent form that does not include this risk. (R. 60, Murkowski Deposition, pp. 60-
61)

Dr. Wilder, Dr. Boyson’s chiropractic expert, agreed that the concept of

informed consent fell within the scope of the chiropractic standard of care, but he



concluded that Dr. Boyson met that standard, despite not disclosing the risk of
neurovascular injury. (R. 64, p 80) On both direct (R.64, pp. 85-88) and cross
(R. 64, pp 109-116) examination, Dr. Wilder testified about the evolving
requirements of informed consent within the context of the chiropractic standard of
care. He admitted that if the jury believed Mr. Hannemann’s testimony that Dr.
Boyson proceeded with the Saturday adjustment in the face of the neurological
symptoms without warning of the risks of neurovascular injury, that would have
been a breach of protocol. (R. 64, pp. 115-116) Dr. Wilder then admitted that
on his own informed consent forms, he diséloses the risk, and that he also was
unaware of any chiropractic informed consent form that did not disclose the risk of
this type of injury arising from a cervical adjustment. (R. 64, pp. 113-14; 121-124)

Mr. Hannemann was unequivocal in testifying that he was never told by Dr.
Boyson that the risk existed. (R. 63, p. 99) He had no knowledge that the risk
existed. (R. 63, p. 100} Finally, if he had known of the risk, he would not have
subjected himself to the adjustment. (R. 63, p. 141)

Mr. Hannemann commenced this action, alleging that Dr. Boyson
negligently provided treatment and caused permanent injury. (R. 2) The matter was
tried to a 12-person jury February 17-20, 2003. (R. 62-66) Dwuring the instruction
conference, Dr. Boyson requested that the special verdict include informed consent
questions from WIS-JI-CIVIL 1023.1, entitled “PROFESSIONAL NEGLIGENCE:
MEDICAL: INFORMED CONSENT: SPECIAL VERDICT.” (R. 65) The Circuit
Court denied his request and submitted a standard negligence verdict to the jury.
(R. 65) However, at Dr. Boyson’s request, the Circuit Court agreed to read WIS-

JI-CIVIL 1023.2, “PROFESSIONAL NEGLIGENCE: MEDICAL: INFORMED



CONSENT?” to the jury, which sets forth the parameters of informed consent for
medical doctors in Wisconsin. (R. 65)

The jury found Dr. Boyson causally negligent, and Judgment was entered in
Mr. Hannemann’s favor. (R. 48,56) After his post-verdict motions were denied,
Dr. Boyson appealed. (R. 55) In its decision filed April 13, 2004, the Court of
Appeals held that the special verdict was erroneous because it did not contain a
distinct question about informed consent. (App.l p. 10, 922) The Court then
further found that the error was not “harmless.” (App.1 p. 10-11 423-24)



ARGUMENT

The Court of Appeals’ decision in this case lies in direct conflict with
established Wisconsin law, including a previously published Court of Appeals
decision. In formulating the verdict, the Circuit Court examined the relevant facts,
including the testimony of practicing chiropractors which indicated that the failure
to provide informed consent is a breach of the standard of care, the proper standard
of law, including prior published decisions clearly distinguishing the practice of
medicine from the practice of chiropractic. In formulating the relevant mstructions
and verdict, the trial court engaged in a rational decision making process whereby
the jury was informed on possible limitations to informed consent and was then
given a standard negligence verdict. The Circuit Court submitted the correct form
of verdict to the jury, and adequately protected the substantial rights of Dr. Boyson.

A new trial may only be granted "because of errors in the trial, or because
the verdict is contrary to law or to the weight of the evidence, or because of
excessive or inadequate damages, or because of newly-discovered evidence, or in
the interest of justice." Sec. 805.15, Wis. Stats. Even if errors were made in trial,
a new trial may not be granted unless the error complained of has affected the
substantial rights of the party seeking a new trial. Sec. 805.18, Wis. Stats.

The decision as to whether to grant a new trial rests in. the discretion of the
Circuit Court. That determination should not be disturbed absent a clear abuse of
discretion. See, e.g. Burch v. American Family Mut. Ins. Co. 198 Wis. 2d 465,
543 N.W.2d 277 (1996). The Circuit Court’s exercise of discretion should be
sustained if the Circuit Court “examined the relevant facts, applied the proper

standard of law, and engaged in a rational decision-making process.” Schultz v.
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Darlington Mut. Ins. Co., 181 Wis. 2d 646, 656, 511 N.W.2d 879, 883, (1994).

The Court may not simply substitute its judgment for that of the jury nor order a

new trial on the basis that another jury might reach another result. Burch, 198 Wis.

2d at 477, 543 N.W.2d at 282. Thus, the inquiry for this Court focuses on whether

the Circuit Court made a reasoned determination, not whether this Court would

have made the same determination. Schultz, 181 Wis. 2d 656-57, 511 N.W.2d at

883.

I. THE TRIAL COURT DID NOT ERR IN FULLY INSTRUCTING THE
JURY ON THE ELEMENTS OF CHIROPRACTIC INFORMED
CONSENT, BUT NOT EMPLOYING THE SPECIAL VERDICT
FORM APPLICABLE TO MEDICAL NEGLIGENCE.

In this case, the Circuit Court examined the relevant facts, including the
testimony of practicing chiropractors which indicated that the failure to provide
informed consent is a breach of the standard of care, the proper standard of law.
The trial court considered prior published decisions clearly distinguishing the
practice of medicine from the practice of chiropractic, and engaged in a rational
decision making process whereby the jury was informed on possible limitations to
informed consent and was then given a standard negligence verdict.

The Circuit Court is vested with wide discretion in framing the special
verdict. Although they may be helpful, the pattern jury instructions and vérdict
forms contained in WIS-JI-CIVIL are not precedential authority. Runjo v. St, Paul

Fire & Marine Ins. Co., 197 Wis. 2d 594, 602, 604, 541 N.W.2d 173, 177 (Ct.

App. 1995). In this case, the Circuit Court submitted the correct form of verdict
to the jury. A general negligence verdict was proper because the evidence
presented at trial, by both parties, was clear that a chiropractor's failure to obtain
the informed consent of his patient constitutes negligence. WIS-JI-CIVIL 1023.1,

11



Dr. Boyson’s proposed special verdict form regarding informed consent, simply
does not apply to the failure of a chiropractor to obtain the informed consent of his
patient. The form of special verdict instruction 1023.1 was formulated to apply the
law of informed consent as it applies to medical physicians, not chiropractors.
Submission of the verdict applicable to medical doctors would have only confused
and misled the jury.

The Wisconsin Legislature and appellate courts have deliberately
distinguished the practice of medicine from the practice of chiropractic. Our
legislature recognizes "the practice of chiropracﬂtic as a separate and distinct health
care discipline.” Kerkman v. Hintz, 142 Wis.2d, 404, 415, 418 N.W.2d 795, 800
(1988). To that end, chiropractors are held to a chiropractic, not a medical,
standard of care. Id. at 417, 418 N.W.2d at 801. Under the chiropractic standard
of care, chiropractors "must exercise that degree of care, diligence, judgment, and
skill which is exercised by a reasonable chiropractor under like or similar
circumstances.” Id. at 419-20, 801-02.

Similarly, the requirements for chiropractic licensure are distinct from the
requirements for medical licensure. See generally Chapters 446 and 448, Wis.
Stats. Chiropractors must be licensed by the Chiropractic Examining Board whereas
physicians are licensed by the Medical Examining Board. Chapter 446, entitled
"Chiropractic Examining Board," governs licensure of Wisconsin chiropractors and
Chapter 448, entitled "Medical Practices,” governs the licensure and practice of
physicians in the State of Wisconsin.

As part of the governance of chiropractors, Sec. 446.02, Wis. Stats.,

authorizes the Chiropractic Examining Board to create rules regarding the creation
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and maintenance of chiropractic patient records. In June, 1997, the Chiropractic
Examining Board created Wis. Admin. Code, Sec. Chir. 11.02(5), which requires
chiropractors to have documentation of informed consent in a patient file. Tt simply
provides that "patient records shall include documentation of informed consent. .. for
examination, diagnostic testing and treatment.” Prior to this enactment, there was
no legislative or administrative requirement that a chiropractor obtain his patient's
informed consent prior to rendering treatment.

In contrast, Subchapter H of Chapter 448, entitled "Medical Examining
Board," addreéses licensure of physicians. As part of this subchapter, Sec. 448.30,
Wis. Stats., provides that a physician must obtain informed consent prior to
providing medical treatment to a patient. It provides that a "physician who treats
a patient shall inform the patient about the availability of all alternate, viable
medical modes of treatment and about the risks and benefits of those treatments,”
and details the parameters of that obligation. A "physician" is "an individual
possessing the degree of doctor of medicine or doctor of osteopathy or an equivalent
degree as determined by the medical examining board, and holding a license
granted by the medical examining board.” A chiropractor is not a medical
physician. Therefore, the statutory delineation of "informed consent” found in
448.30 is unique to medical physicians.

It is significant that there is no language as to the scope of the informed
consent contained in any statute or regulation that governs the practice of
chiropractic comparable to that contained in Sec. 448.30. Therefore, the statute,
which on its face regulates only physicians, has no relevance to a claim of

chiropractic negligence; prior to the adaption of Wis. Admin. Code, Sec. Chir.

13



11.02(5), there is no question that the doctrine of informed consent was inapplicable
to chiropractic altogether in Wisconsin. Murphy v. Nordhagen, 222 Wis. 2d 574,
584,588 N.W.2d 96, 101 (Ct. App.1998), review denied, 590 N.W.2d 490 (1999).

The Court of Appeals correctly noted that patients have the right to refuse
unwanted treatment. P-App. 9, 420, citing In re Guardianship of L.W., 167 Wis.
2d 53, 482 N.W.2d 60 (1992). However, absent specific statutory or regulatory
directives to the contrary, the scope of the informed consent requirement in the
practice of chiropractic is defined by the chiropractic standard of care.

The medical malpractice verdict form proposed in WIS JI-CIVIL 1023.1,
arose from the law governing medical physicians as articulated in Sec. 448.30, Wis.
Stats., and in case law both under that statute and Chapter 655. As explained
above, Chapter 448 regulates the licensure of medical doctors. Chapter 653, entitled
“Health Care Liability and Patients Compensation,” governs medical negligence
actions. A chiropractic negligence action may not be brought under Chapter 655;
chiropractors are not statutory, “health care providers.” See Secs. 655.001(8) and
655.002, Wis. Stats. Chapters 448 and Chapter 655 do not regulate the practice of
chiropractic or chiropractic negligence actions, which renders the verdict form of
1023.1 inapplicable to a chiropractic negligence case.

The Court of Appeals clearly confirmed this legal distinction in Murphy v.
Nordhagen, 222 Wis.2d 574, 588 N.W.2d 96 (Ct. App.1998), review denied 590

N.W.2d 490 (1999). There, the Court rejected a negligence claim brought by a
patient against her chiropractor. The patient alleged that her chiropractor had failed
to obtain her informed consent prior to treatment, basing her claim on Sec. 448.30.

Id. at 574, 588 N.W.2d at 101. The Court concluded that the chiropractor had no
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duty under that statute, as it and the cases interpreting it are "facially inapplicable
to a chiropractic negligence case.” Id. Nonetheless, the Court of Appeals in the

present case cited Fischer v. Wisconsin Patients Comp. Fund, 2002 WI App 192,

256 Wis. 2d 848, 650 NW.2d 75, a case involving a medical malpractice claim
against a surgeon, for the proposition that the standards set forth in Sec. 448.30,
Wis. Stats., apply to chiropractors.

Wis. Admin. Code, Sec. Chir. 11.02(5) provides that

Patient records shall include documentation of informed consert of the
patient, or the parent or guardian of any patient under the age of 18, for
examination, diagnostic testing and treatment.

This regulation has been in place since 1997. Prior to that time, there was no
written rule requiring chiropractors to obtain informed consen: from their patients.
The Chiropractic Examining Board could have elected to use language similar to
that of Sec. 448.30 in crafting this regulation, but did not. Since that time, neither
the Chiropractic Examining Board nor the Wisconsin Legislature has elected to
modify, expand or restrict that obligation. As a result, there is no statutory or
administrative language defining "informed consent” in the chiropractic profession
as there is in the practice of medicine. The standards by which an individual
chiropractor is expected to abide are thus left to those of reasonable chiropractors
under like or similar circumstances, the standard of care for chiropractic expressed
by the Court in Kerkman v. Hintz, 142 Wis. 2d 404, 418 N.W.2d 795 (1988). A
breach of that standard constitutes negligence.

As described above, both chiropractic expert witnesses gave extensive
testimony regarding the standard of chiropractic care relating to the issue of

informed consent. The Circuit Court properly submitted a general negligence
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verdict to the jury, because "in cases founded upon negligence, the court need not
submit separately any particular respect in which the party was allegedly negligent.”
Sec. 805.12, Wis. Stats. In the practice of chiropractic, unlike the practice of
medicine, negligence in failing to obtain informed consent is legally indistinct from
negligence in the provision of diagnosis and treatment of a patient.

In rendering its decision, the Court of Appeals arbitrarily placed limitations on the
chiropractor's duty to obtain the informed consent of his patient which are
inconsistent with Wisconsin Law. If the scope of the duty to obtain informed
consent is to be the subject of a separate cause of éction, it must be crafted by the
Chiropractic Examining Board or the Wisconsin Legislature.

In this case, the evidence was clear that Dr. Boyson’s failure to inform Gary
Hannemann of the risk of neurovascular injury following cervical adjustment
breached the chiropractic standard of care. During trial, Mr. Hannemann's liability
expert, Dr. Murkowski, testified that reasonable chiropractors would advise of the
risk of neurovascular injury from chiropractic cervical manipulations. Even Dr.
Wilder, Dr. Boyson's own liability expert, testified that he warns his own patients
of the risk of neurovascular injury following cervical adjustment. Furthermore, Dr.
Boyson himself did not dispute the fact that he failed to inform Mr. Hannemann of
the risk of neurovascular injury. Under these circumstances, there is substantial
evidence supporting the jury's finding that Dr. Boyson failed to meet the standard
of care required of those practicing in his profession.

Use of the form verdict contained in WIS-JI-CIVIL 1023.1 most certainly
would have confused and misled the jury given the nature of the testimony at trial.

The form verdict contains incorrect information about the obligation of a

16



chiropractor to obtain informed consent. The Circuit Court properly submitted a
negligence verdict to the jury, as the evidence demonstrated that Dr. Boyson was
negligent in several respects. For example, during trial, Mr. Hannemann
introduced evidence that showed Dr. Boyson was negligent in performing
chiropractic adjustments on August 21, 1997 and on August 23, 1997. Had the
Court submitted informed consent questions, which address a specific type of
negligence, in addition to general negligence questions, confusion would have
ensued. Submission of 1023.1 to the jury would have been particularly confusing
in the context of éomparative negligence and cause.

The special verdict given to the jury addressed the material issues of ultimate
fact: negligence, cause and damages . Because the failure to obtain informed
consent constitutes negligence, the verdict used should have been easily understood

by the jury. There is no question that the verdict is entirely consistent with the

evidence.

II. EVENIF THE COURT DETERMINES THAT A SPECIAL VERDICT
FORM FOR CHIROPRACTIC INFORMED CONSENT ANALOGOUS
TO THAT USED FOR MEDICAL INFORMED CONSENT SHOULD
BE THE PREFERRED PRACTICE, ANY ERROR IN THE FORM OF
VERDICT USED IN THIS CASE WAS HARMLESS.

- Even if the same limitations on informed consent applied to chiropractors and
physicians, the Circuit Court's failure to submit WIS-JI-CIVIL 1023.1 to the jury
would be harmless error. An error is harmless when it does not affect the
substantial rights of a party. Sec. 805.18, Wis. Stats. Here, the jury was instructed
on the elements of a medical physician’s obligation to obtain informed consent, at

Dr. Boyson’s request, when the Circuit Court read WIS-JI-CIVIL 1023.2 to the
jury. 1023.2 is derived from Sec. 448.30, Wis. Stats., the standard which the

17



Court of Appeals erroneously applied in this case,

The evidence in this case was clear. There is no dispute that Mr.
Hannemann was not told of the risk of neurovascular injury arising from a cervical,
chiropractic adjustment. He unambiguously testified that if he had known of the
risk, he would not have undergone the adjustment. (R. 63, p.141) Finally, although
the evidence was in dispute regarding cause, it can not be argued that the jury’s
verdict was not supported by the evidence. They were fully instructed on the law
regarding informed consent and cause, and their verdict is entirely consistent with
the evidence with which they were presented over the course of the trial.

In finding that there was error in the verdict form and that it was not
harmless, the Court of Appeals relied on  Fischer v. Wisconsin Patients
Compensation Fund, 256 Wis.2d 848, 853, 650 N.W.2d 75 (2002) (Note the Court
of Appeal decision contains a typographical error in the citation designating the
plaintiff as Flesher, rather than Fischer) for the proposition that “[a] special verdict
must cover material issues of ultimate fact.” Actually, the language used contains

only a part of the quotation the Court of Appeals adapted in Fischer from Meurer

v. ITT Ge. Controls, 90 Wis.2d 438, 445-46, 280 N.W.2d 156 (1979). The full

quotation reads as follows:

A special verdict must cover material issues of ultimate
fact.... The form of a special verdict is discretionary
with the trial court and this court will not interfere as
long as all the material issues of fact are covered by
appropriate questions.

The issue in Fischer was whether the trial court erred in a medical negligence,

informed consent case by including a cause question in its informed consent verdict.

Other than the partial quotation, it has marginal relevance to the issues here.
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Through the instruction, the jury was told of exceptions to and limitations
upon a chiropractor’s duty to obtain informed consent based upon the medical
standards incorporated in 1023.2 and Sec. 448.30 that were arguably supported by
the evidence. If jurors concluded that an exception or limitation applied, they knew
that Dr. Boyson was not negligent on that basis. As a result, the Circuit Court
adequately protected the substantial rights of Dr. Boyson and properly denied the
Motion for a New Trial.

CONCLUSION

The Court of Appeals’ decision in this case lies in direct conflict with
established Wisconsin law. The Circuit Court submitted the correct form of verdict
to the jury after consideration of the relevant facts and applicable law, and the jury
was even instructed as to the parameters of the doctrine of informed consent as
applied to medical doctors. Even if a separate special verdict on the issue of
informed consent were believed to be the preferred practice, there is no prejudice
shown on the facts before this Court, and any error below was harmless.
Therefore, Mr. Hannemann respectfully believes that the Court of Appeals
misapplied the law and its decision should be reversed.

Respectfully submitted this XEE day of October, 2004.
PETERSON, BERK & CROSS, S.C.

WSO

By: NPeterson
State o.: 1010965
Jolene D. Schneider
State Bar No.: 1023881
Attorneys for Plaintiff-Respondent,
Gary Hannemann
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STATE OF WISCONSIN IN COURT OF APPEALS -
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GARY HANNEMANN,
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APPEAL from a judgment of the circuit court for Outagamie
County: HAROLD V. FROEHLICH, Judge. Affirmed in part; reversed in part,

and cause remanded with directions.

Before Cane, C.J., Hoover, P.J., and Peterson, J.

91  PETERSON, J. Craig Boyson, a chirdpractor, appeals a judgment

* finding him negligent in his care and treatment of Gary Hannemann. Hannemann

suffered a stroke after Boyson gave him a cervical adjustment. Boyson argues the

court erred by (1) eliminating the final paragraph from the standard informed
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consent jury instfuction, and (2) giving a standard causation instruction réther than
one that would allow the jury to find partial causation from another source. We
disagree and affirm on these issues. Boyson further argues the special verdict was
(:froneous because it only asked whether Boyson was negligent in his treatmenf.
Boyson argues failure to obtain informed consent and negligent treatment are two
different issues that require different verdict questions. We agree with Boyson on

this issue and reverse that part of the jud gment and remand for a new trial.
~ BACKGROUND

92  Boysonsaw Hannemann approximately forty times between July 22,
1996, an.d' August 23, 1997, for neck and back treatments. Boyson explained the
treatments he would perfofm, including risks and benefits. Boyson admits, '
however, that he did not discuss the risk of neurovascular injury because hel

thought the risk was “astronomical” and based on “controversial” research.

93 | Hannemann claims Boyson injured him on August 21, 1997, whﬂe
performing a cervical ﬁdjilstment. Hannemann described the adjustment as
involving 'Boyson placihg his hands- on either side of Hannemanﬁ’s he_ad and .
rotating or twisting the head until there was a crack. Hannemann claimed he
experienced pain at the time of the adjustmenf,' but by th_é time he left Boyson’s
office he no longer felt any pain. At trial, Boyson disputed .Hannernann".s
description of the adjustment; He denied forcefully twisting or rotating

Hannemann’s head.

14  The next morning, Hannemann went to work. In the afternoon, he
noticed his left leg “acting up.” He called Boyson’s office and scheduled an
appointment for the next day, August 23. Hannemann stated that when he went in,

Boyson performed reflex testing and did another cervical adjustment. Boyson

App. 2
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denied performing a .secdnd adjustment during this visit. He recalled only gently
stretching the muscles in ‘Hannemann’s neck and advising him to go to the
emergency room for an evaluation. Hannemann denies he was told to go to the
emergency room, stating that hé would have gone if Boyson had advised him to do
so. Hannemann stated he continued to feel tingling in his leg afier he left

“Boyson’s office and his leg felt “different.”

95 At approximately three the next morning, Au'gl,lst 24, Hannemann
awoke He felt paralyzed on his leﬁ side. His wife took hlm to the emergency
roorm. Imtlally, Hannemann was dlscharged However, Hannemann and his wife
returned to the hospital several hours later when Hannemann’s condition did not

improve. A neurosurgeon then determined his paralysis was caused by a stroke.

16 Hannémann commenced an action against Boyson, alleging Boyson
negligently provided chiropractic treatment and caused permanent injury. A jury
trial took pl-ace-February 17-20, 2003. Hannemann argued Boyson ‘was negligent
in two 'respecfs. First, Bbyson deviated from the standard of care in performing
adjustmenté on August 21 and August 23. Second, Boyson failed to inform

~ Hannemann of the risk of neﬁfolog_ical injuries following cervical adjustments.

w7 Several expert witnesses, as well as Hannemann’s treating
physicians, testified that the cervical adjustments caused the stroke. Defense
experts disagreed. One testified Hanneman’s earlier bout with meningitis was the

cause,

98 At the jury instruction conference, Boyson asked that the court give
- Wis JI—CIviL 1023.2, regarding informed consent. The court did so but deleted

the last paragraph, which defines limits and exceptions to the duty to disclose.

3 | ‘ App. 3
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§9  Boyson also requested that the special verdict include the informed
consent questions from Wis JI—CIVIL 1023.1. The coust rejected this request and

submitted a special verdict with oﬂly a single -general question on ne gligence.

410 Boyson also requested Wis JI—CIVIL 1023.8, which would have
instructed the jury to separate injuries caused by chiropractic care and those
caused by meningitis. ~ The court rejected this request and instead gave the

standard cause instruction from Wis JI.—CrviL 1500.

L - -The _]ury returned a verdict in favor of Hannemann, finding Boyson

causally negligent. It awarded Hannemann $227,0_00.'
DISCUSSION

912 “The trial court has broad discretion when instructing a jury.”
Fischer v. Ganju, 168 Wis. 2d-834, 849, 485 N.W.2d 10 (199'2').' “If an éppellate B
court can determine that the overall meaning communicated by the instruction as a
whole was a correct statement of the law, and the instruction comported with the
facts of the case at hand, no ground[} for réversal exists.” White v. Leeder, 149
Wis. 2d 948, 954-55, 440 N.W.2d 55'7: (1989). Moreover, “[¢]ven if we find an |
instruction to be erroneous in part or in whole, a new trial is not %mted unless
we also find that the error is prejudicial.” Muskevitsch-Otto v. Otto, 2001 WI App
242, 16, 248 Wis. 2d 1, 635 N.W.2d 611. Accordingly, “an erroneous jury
instruction is not fatal unless we are satisfied that it is probable—not merely

 possible—that the error affected the jury’s determination.” fd.

Ann_ 4



" No. 03-1527

A. Wis JI—CIVIL 1023.2

13 The court instructed the jury with the first three paragraphs of WIS
JI—CIVIL 1023.2,! regarding Boyson’s obligation to obtain informed consent.

However, the pattern instruction also contains a fourth paragraph, which states:

If (doctor) offers to you an explanation as to why (he) did

not provide information to (plaintiff), and if this

explanation satisfies you that a reasonable person in

(plaintiff’s) position would not have wanted to know that

information, then (doctor) was not negligent.
Boyson argues it was error for the court to omit this paragraph. He maintains he
éxplained to the jury why he did not inform Hannemann about the risk of stroke—
Boyson believed the risk was “astronomical” and the studies regarding the risk

were “controversial.” Thus, Boyson argues the jury should have been instructed

! The court instructed as follows:

A chiropractor has the duty to provide his patient with
information necessary to enable the patient to make an informed
decision about a procedure and alternative choices of treatments.
If the doctor fails to perform this duty, he is negligent.

To meet this duty to inform his patient, the chiropractor must
provide his patient with the information a reasonable person in
the patient's position would regard as significant when deciding
to accept or reject the medical treatment. In answering this
question, you should determine what a reasonable person in the
patient's position would want to know in consenting to or
rejecting a medical treatment.

However, the chiropractor’s duty to inform does not require
disclosure of: :

Information beyond what a reasonably, well-qualified
chiropractor in a similar classification would know; ‘

Extremely remote possibilities that might falsely or detrimentally
alarm the patient[.] ' : '

App. 5
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that if Boyson’s explanation was reasonable, it could find he was not negligent by

failing to inform Hannemann of the risk.

914 However, Boyson’s explanation Was covered by the first three
paragraphs. These paragraphs stated tlllat' a chiropractor must provide information
that a reasonable person in the patient’s position would want to know. They also
stated that a chiropractor is not required to disclose extremely remote possibilities.
This was sufﬁcient to cover Boyson’s explanation that the risk was “astronomical”
" and the studies “controversial.” Consequently, in this case, the fourth paragraph.
of the instruction would have merely repeated what the jury was already told
within the first three paragraphs. It was not an erroneous exercise of discretion to-

omit the fourth paragraph from the instruction.

B. Wi1s JI—CIVIL 1023.8

915 Boyson next argues the court erred by not gi\_ring the jury the portion
of Wis JI—CIVIL 1023.8 regarding causation but instead Wis JI—CIVIL 1500, the
standard cause instruction. Boyson notes that one expert witness testified that .
Hannemann’s meningitis caused the injuries. Consequently, Boyson argues the .

jury should have been instructed with Wis JI—CIVIL 1023.8 that it could separate

2 The court did read to the jury the portion of WIS JI—Civi. 1023.8 regarding
negligence, but replaced the section on cause with Wis JI—CIVIL 1500:

Questions in the special verdict asks about the cause of the
injury. These questions do not ask about “the cause” but rather -
“q cause” because an injury may have more than one cause. An
injury may be caused by one person'’s negligence or by the
combined negligence of two or more people.

You must decide whether someone's negligence caused the

injury. Someone’s negligence caused the injury if it was a
substantial factor in producing the injury.

App. b



Neo. 03-1527

‘the portion of the injury caused by meningitis from the portion caused by the
 adjustment.’

Y16  However, Boyson’s expert witness testified that meningitis was .the
sole cause of Hannemann’s injuries. He did not say that ihe_ ‘meningitis and the
adjustment were each.causes. “There was no evidence from which the jury could
determiine that the meningitis and the adjustment each partially caused the injuries.
Cronsequently, Wis JI—CrviL 1023.8 would have confused the jury as to the
meaning of cause given the evidence pres-ented in this case. Thus, WIS JI—uCiVIL

1500 was proper.
C. Wis JI—CIviL 1023.1

917 Boyson argues the court erred by submitting a single verdict
question about negligent treatment. Boyson contends. the jury should also have
been given verdict qﬁestions_ regarding failure to obtain informed conéent. He |
argues negligence in treatment and negligence for failure to obtain informed
consent are separaté and distinct concepts. See Johnson v. Koket}mor, 199

Wis. 2d 615, 629 n.16, 545 N.W.2d 495 (1996).

918 Hannemann responds that Wi1s JI—CIviL 1023.1, which contains the

separate informed consent verdict, is to be used only in medical informed consent

3 In relevant part, Wis JI—CIVIL 1023.8 states:

It will, therefore, be necessary for you to distinguish and -
separate, first, the natural results in damages that flow from
(plaintiffys original (illness) (injuries) and, second, those that
flow from (chiropractor)'s treatment and allow (plaintiff) only
the damages that naturally resulted from the treatment by
(chiropractor). '
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cases, not in chiropractic informed cénsent cases. Hannemann contends the
informed consent verdict form is based on WIS. STAT. § 448.3'(},4 which regulates
the licensure of medical doctors. Since § 448.30 does not regulate chiropractors,
he concludes the verdict form derived from the statute does not apply to
chiropractors. Hannemann cites Murphy v. Nordhagen, 222 Wis. 2d 574, 588
N.w.2d 9.6‘ (Ct. App. 1998), for the proposition that a chiropractor has no duty
under § 448.30 to obtain informed consent prior to treatment. In Murphy, we
determined that §448.30 applied only to physicians and so was “facially
inapplicable” to _chiropractic cases. Id. at 584. Thus, Hannemann concludes that a

separate informed consent verdict was not necessary and the trial court correctly

instructed the jury.

19 At the time we decided Murphy, chiropractors were not required to

- obtain informed consent. Since then, the law has changed to require chiropractors
to obtain informed consent prior to treatment. The Chiropractié Ex;imining Board
created Wis. ADMIN. CODE § Chir. 11.02(5),> which states: “Patient records shall
include documentation of informed consent of the patient, or the parent or

guardian of any patient under the age of 18, for examination, diagnostic testing .

and treatment.”

920 Granted, Wis JI—CIvIL 1023.1 is based on Wis. STAT. § 448.30,
which applies specifically to medical informed consent. However, the legal

theories of informed consent for medical doctors and for chiropractors are the

4 All references to the Wisconsin Statutes are to the 2001-02 version unless otherwise
. noted. ' :

3 WISCONSIN STAT. § 446.02 authorizes the Chiropractic Examining Board to create rules
regulating the creation and maintenance of patient records.

App. 8
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same. Further, the.principles‘ behind the theories dre identical. It has long been
recognized that individuals have the right to self-determination, including the right

to refuse treatment in whole or in part. See In re Guardianship of L.W., 167

Wis. 2d 53, 68, 482 N.W.2d 60 (1992). Thé United States Supreme Court has

stated, “No right is held more sacred; or is more carefully guarded by the common

law, than the right of every individual to the posseséion and control of his own

- person, free from all restraint or interference of others, unless by -clear- and

unquestionable authority of law.” Id. (quoting Union Pacific Ry. Co. v. Botsford,

141 U.S. 250, 251 (1891)).

€21 This principle of self-determination has been extended to the
doctrine of informed consent: “Every human being of adult )lrea-rs and sound mind
, .has a right to determine what shall be done with his own body; and a surgeon who
performs an operation without his patient’s consent, commits an assault, for which
he is liable in damages.” Id. (quoﬁng Scholendorjf v. Society of New York
Hosp., 105 N.E. 92-93 (1914)). Our supreme court has recogmzed that the right to |
liberty under the state constitution “includes an individual’s choice of whether or
not to accept medical treatment.” L.W., 167 Wis. 2d at 69. These prm(:lples :
underlying the doctr_ine of medical informed consent apply vﬁth equal force to tl;e'
doctrine of chiropractic informed consent. As our supreme court has observed,
both medical doctor's and chiropractors are “health care providers.” Arenz v.
Bronston, 224 Wis. 2d 507, 515-16, 592 N.W.2d 295 (1999). Both are involved

in the diagnosis, treatment or care of patients and both are licensed by state

Ann. 9
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examining boards. Id. For these reasons, we conclude that WIS JI—CIVIL 1023.1

is a model for chiropractic negligence as well as medical informed consent.® |

122 A special verdict must cover mé.terial _fssues of ljltimatc fact.
Flescher v. Wisconsin Patients Comp. Fund, 256 Wis.' 2d 848, 853, 650 N.W.2d
| 75 (2002). - If it does not, it is defectix./e. WiS. STAT. § 805.12(1). In orcier to
succeed on a claim for failure to obtain informed consent, Hannemann must prove
(1) that he was not informed of the risks; (2) that he would not have undergone the
- treatment had he known of the risks, and (3) the procedure caused the injury. See
id. at 854. Here, the jury was not asked to determine whether all the elements
were present. Instead, the jury only had td answer whether “Dr Craig Boyson
[was] negligent with respectrto his care and treatment of Gary Hannemann in
August of 19977 The jury answered “yes.” Thus, the verdict questions did not
cover the material issues of ultimate fact necessary to prove Boyson failed to

obtain Hannemann’s informed consent. See id. at 853. -

923 Hannemann argues that even if failure to éubmit mforﬁied consent
verdict questions was error, it was harmless. We disagree. The standard for
harmless etror is the same for civil, as well as criminal, cases. Town of Geneva v :
Tills, 129 Wis. 2d 167, 184-85, 384 N.W.2d 701 (1986). The testis whether there
is a reasonable possibility that the error contributed to the outcome of the action or

proceeding at issue. State v. Dyess, 124 Wis. 2d 525, 543, 370 N.W.2d 222

§ Needless to say, the instruction must be modified in chiropractic cases to refer to
chiropractors, not to medical doctors. For example, a chiropractor has a duty to inform about
alternative, viable chiropractic modes of treatment, not medical modes. Further, a chiropractor
need not inform a patient about information beyond what a reasonably well-informed chiropractor
‘would know, not what a physician would know. :

10
' App. 10



No. 03-1527

(1985). A reasonable posstbility of a different outcome is a possibility sufficient

to “undermine confidence in the outcome.” Id. at 545.

924  Here, our confidence in the verdict is undermined because we do not
know whether the jury would- have found that all three elements Wére present.
Indeed, we do not know whether the jury found Boyson guilty of negligent
treatment or failure to obtain informed conseht. Thus, we conclude it is
reasonably possible the error affected the jury’s determination. See id. The error
was not harmless. Consequehtly, we reverse that part of the judgment and remand

the matter for a new trial.

By the Court—Judgment affirmed in part; reversed in part, and

cause remanded with directions. No costs awarded.

Recommended for publication in the official report.

11
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STATE OF WISCONSIN CIRCUIT COURT QUTAGAMIE COUNTY
BRANCH 1AY
GARY HANNEMANN,
 Plaintiff, S
.CL(E)RKOF_CIRCUH COURT .
v _ U OUNRY v
v B&é‘gﬁgﬂc W¥cv-765
CRAIG BOYSON, D.C,,
MAY -2 2003
Defendm+ '
AT _OCLOCK .
RUTHHANSSEN
ORDER
o The defendant’s Motion For a New Trial was before the Court on April 4, 2003, the

"'plaintiff represented by Jolene D. Schneider and the defendant represented by Patrick F. Koenen;
" and after hearing and consideration of the motion it is hereby - : _ :

' ORDERED
‘as follows:

1) The defendant’s motion is denied.

Dated this_5¢_ day of April, 2003,

BY THE COURT:

oot )Tttt

Honorable Harold V. Froehlich

App. 12



STATE OF WISCONSIN CIRCUIT COURT OUTAGAMIE COUNTY

BRANCH 1V
GARY HANNEMANN,
Plaintiff, \
CLERK OF Ci&CLI Lo i
-v- OUTACAMTEODIE  00-CV-165
: , ALED .
CRAIG BOYSON, D.C., E
iy _ e
Defendant, MA 2 03
A O0LOCK
RUTHIJASSEN

Based on the jury verdict dated February 20, 2003 and the Court’s Order for Judgment

/i

dated April _ 2" 2003,

IT IS ADJUDGED THAT plaintiff, Gary Hannemann, shall recover from, and have
“judgment against defendant, Craig Boyson, D.C., the following;

1. The verdict sum of $227,000.00 and

2. Taxable costs in the amount of $4,378.16, plus statutory interest from the date of
the verdict.

For a total judgment of $231,378.16, plus statutory interest from the date of the verdict.

FL—
Dated this > _ day of April, 2003.

BY THE CLERK:

- v - -
Qutagamie County, Wisconsin

App. 13
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U o/
. STATE OF WISCONSIN CIRCUIT COURT BRANCHIV QUTAGAMIE COUNTY
GARY HANNEMANN, . e ik o
) T UuIAGAMIE “CQUNTY
Plaintiff, FiLED
RDICT
VS _ FEB 2 0 2003 CASE #00 CV 765
CRAIG BOYSON, D.C.,
Dcfendant. LT 0'CLOTK
| AUTH H JATSSEN

-~ We the jury, impaneled and swom to try the issues in this action, answer as follows:

QUESTION 1: Was Dr. Craig Boyson negligent with respect to his care and treatment of Gary
Hannemann in August of 1997?

ANSWER: . |/¢.5
: (Y'es or No)

QUESTION 2: If you answered question 1 above “yes,” please answer the following question.
-Was the negligence of Dr. Craig Boyson a cause of Gary Hannemann’s neurovascular injury?

ANSWER: gcs o et of 11
¢s or No)

QUESTION 3: Was Gary Hannemann negligent with respect to his own care by fa1hng to
follow the instructions of his treating physicians?

ANSWER: _ €5 10 cot of 1
_ es or No) ‘ -

QUESTION 4: If you answered question 3 above “yes,” please answer the following question.
Was the negligence of Gary Hannemann a cause of his neurovascular injury?

ANSWER: _ Ao 16 outof 1O
(Yes.or No)

Aon. 14
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-
QUESTION 5: If you have ered questions 2 & 4'above “yes,” then answer this question,
Assuming the total amount of negligence causing Gary Hannemann’s neurovascular injury is
_ 100%, how much negligence is attributableto:

1. Dr. Craig Boyson: g %
yd
2. Gary Hannemann: yd - %
TOTAL / ' 100%

QUESTfON 6: What sum of money will fairly and reasonably compensate Gary Hannemann
for the neurovascular injuries he sustained as a result of the chiropractic care provided by
Dr. Craig Boyson with respect to: ' '

1. Past Wage Loss: $ /3} 500
2. Future Loss of Earnings: $_| 3: 500
3. Pain, Suffering and Disability: $_ 00, 0OD
Dated this /O day of February, 2003.
%m 77 Gg'(/m
Foreperson —~

Dissenting juror A GNEA_ W |

as to Question (5) 2 O

Dissenting juror -/
. as to Question (s) 2

7 # 5
T
e,




1023.1

WIS JI-CIVIL 1023.1

1023.1 PROFESSIONAL NEGLIGENCE: MEDICAL: INFORMED CONSENT: SPECIAL

VERDICT

Questions 1,2, and 3 of the special verdict form relate to the issue of informed consent and

read as follows:

QUESTION 1:

QUESTION 2:

QUESTION 3:

COMMENT

Did (doctor) fail to disclose information about the (insert treatment
or procedure) necessary for (patient) to make an informed decision?

Answer:

Yes or No
If you answered question 1 "yes," then answer this question:
If a reasonable person, placed in (patient)’s position, had been
provided necessary information about the (insert treatment or
procedure), would that person have (refused) (accepted) the (insert
treatment or procedure)?

Answer:

Yes or No
If you have answered both questions 1 and 2 "yes," then answer this
question: Was the failure by (doctor) to disclose necessary

information about (insert treatment or procedure) a cause of injury to
(patient)?

Answer:

Yes or No

This special verdict was approved in 2000. This instruction previously was entitled “Malpractice: Patient
Compensation Panel Findings." That instruction was withdrawn by the Committee when submission of a medical
malpractice controversy to the panel was no longer necessary in 1986 as a prerequisite to filing a claim in circuit court.

©2001, Regents, Univ. of Wis.
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The framework for this special verdict is based on the decision in Martin v. Richards, 192 Wis.2d 156, 531
N.W.2d 70 (1995). The plaintiff is required to establish that (1) the patient was not told of risks and alternatives; (2)
the patient would have chosen an alternative if he or she had been adequately informed; and (3) the failure to disclose

information was a cause of the patient’s injuries. If there is a question of comparative negligence, use the format of
Wis JI-Civil 3290,

Damages. For instructions on damages based on informed consent, see Wis JI-Civil 1741, Personal Injuries:
Medical Care: Lack of Informed Consent, and Wis JI-Civil 1742, Personal Injuries: Medical Care: Offsetting Benefit
from Operation Against Damages from Lack of Informed Consent.

LAW NOTE

REVISED MEDICAL INFORMED CONSENT INSTRUCTIONS WIS JI-CIVIL 1023.1,
1023.2, 1023.3, and 10234

In 2000, the Committee revised the entire informed consent series to reflect recent appellate decisions. These
cases include: Martin v, Richards, 192 Wis.2d 156, 631 N.W.2d 70 (1995); Johnson v. Kokemoor, 199 Wis.2d 615,
545 N.W.2d 495 (1996); Schreiber v. Physicians Ins. Co. of Wisconsin, 223 Wis.2d 417, 588 N.W.2d 26 (1999); and

Brown v, Dibbell, 227 Wis.2d 28, 595 N.W.2d 358 (1999).

_ Present Instructions: In 2000, the most recent published set of Wis JI-Civil contained the following four
instructions which were withdrawn and recreated by the Committee:

« Wis JI-Civil 1023.1 Malpractice: Patient Compensation Panel Findings (© 1989): This instruction
explains the evidentiary impact of the findings of the Patient Compensation Panel. This panel has long been
abolished and the Committee concluded no pending actions would likely involve panel findings.

« Wis JI-Civil 1023.2 Malpractice: Informed Consent (© 1999): This instruction explains a doctor’s duty
to obtain a patient’s informed consent. The instruction reads largely as it did when first approved in 1975. It
was drafted based on the 1975 decision in Scaria v. St. Paul Fire & Ins. Co., 68 Wis.2d 1,227 N.W.2d 647

(1975). The Committee updated the instruction to reflect the recent supreme ceurt decisions, 1., Martin,
Johnson, Schreiber, Brown, and the legislature’s passage of Wis. Stat. § 448.30.

« Wis JI-Civil 1023.3 Cause: Medical Malpractice: Informed Consent Cases (© 1999): This cause
instruction was discussed in Martin v. Richards where the supreme court inferred that the instruction did not
provide a sufficient nexus between negligence and damages. The Committee approved a revised cause
instruction based on the standard cause instruction (Wis JI-Civil 1500).

» Wis JI-Civil 1023.4 Cause: Medical Malpractice: Negligent Diagnosis or Omitted Treatment (©1993):
This instruction was withdrawn in 1993 following a supreme court decision (Fischer v. Ganju) which held the
instruction to be erroneous.

A. - Informed Consent Case Law
Since 1973, the supreme court has recognized the doctor’s legal duty to be "bottomed upon a negligence theory

of liability" and not as a matter of assault and battery. Trogun v. Fruchtman, 58 Wis.2d 569, 207 N.W.2d 297 {1973).
In Trogun, the "prudent patient” test was adopted for measuring the information a doctor should provide to his or her

©2001, Regents, Univ. of Wis.
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patient. The standard adopted in Trogun was followed in Scaria two years later in 1975. Wis JI-Civil 1023.2,
explaining the doctor’s duty, was approved in 1975. The standard in Scaria was codified in Wis. Stat. § 448.30.

1. Martin v. Richards, supra. In Martin, the Wisconsin Supreme Court said that the primary force
directing the parameters of informed consent is what a reasonable patient would want to know - not what doctors feel
patients need to know. The court set forth the standard for physicians to follow when determining what information
to provide a patient:

The applicable statutory standard in informed consent cases in Wisconsin which is explicitly stated
in Scaria and subsequently codified in 448.30, Stats., is this: given the circumstances of the case,
what would a reasonable person in the patient’s position want to know in order to make an intelligent
decision with respect to the choices of treatment. A physician who proposes to treat a patient must
make such disclosures as will enable a reasonable person under the circumstances confronting the

patient to exercise the patient’s right to consent to, or to refuse the procedure proposed or to request
an alternative treatment or method of diagnosis. Id. at 176 (emphasis added).

Martin also held that information which must be told to the patient includes alternative forms of therapy or
testing. Martin concerned the alleged failure by an emergency room doctor to inform an injured girl’s father about the
availability of a CT scan when the symptoms indicated possible intracranial bleeding.

Nothing was so told to the father on this or the possibility ofa transfer of the patient to a Madison hospital since
no neurosurgeon was available at the Fort Atkinson hospital. The girl later became a partial spastic quadriplegic
allegedly due to delay in treating her. She was awarded significant damages by the jury. The supreme court held in
Martin that the failure to have a ‘cause’ question on informed consent was not fatally defective "in this case" since the
parties waived their objections to the verdict.

The ‘cause’ question in Martin was stated in the following way:

"Would a reasonable person in Robert Martin’s position have agreed to the alternate forms of care
and treatment had he been informed of their availability?"

While claimant’s attomey wanted a ‘substantial factor’ clause included in the instruction, defendants were
arguing no informed consent issue as to Dr. Richards ought to be submitted to the jury.

The court of appeals determined that the question submitted failed to inquire that any negligence on the part
of Dr. Richards to adequately inform the father caused injury to the injured girl. Reversal was otdered.

_ The supreme court reversed the reversal by the court of appeals concluding the parties waived any fatal de fect
for three reasons;

1. all attorneys agreed an affirmative answer to the above question would establish causation;
2. the defense attorney failed to object specifically to the failure to include a ‘cause’ question; and
3. the defense attorney has argued to the contrary before the trial court and had now switched positions.

The Committee was concerned that the court of appeals felt the suggested question in the comment to Wis
JE-Civil 1023.3 was not sufficient to provide anexus between negligence and damages, even though the instruction tells
the jury a causal relationship exists if the question is answered affirmatively. In addition, the supreme court inferred
it would have found a fatal defect had it not been for its conclusion the parties waived such a causation question.

. ©2001, Regents, Univ. of Wis.
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2. Johnson v. Kekemoor, 199 Wis.2d 615, 545 N.W.2d 495 (1996). In 1996, the supreme court
considered whether the circuit court erred in admitting evidence that the defendant, in obtaining the plaintiff’s informed
consent before operating to clip an aneurysm, failed: (1)to divulge the extent of his experience in performing this type
of operation; (2) to compare the morbidity and mortality rates for this type of surgery among experienced surgeons and
inexperienced surgeons like himself: and (3) to refer the plaintiff to a tertiary care center staffed by physicians more
experienced in performing the same surgery. The court concluded that all three items of evidence were material to the
issue of informed consent. Each item would have helped the patient make an intelligent decision and would have aided
her exercise of informed consent.

3. Schreiber v. Physicians Ins. Co., 223 Wis.2d 417, 588 N.W.2d 26 (1999). In Schreiber, Mrs.
Schreiber, the plaintiff, had previously delivered two children by caesarean section but elected a vaginal birth for her
third child. During labor, she told her doctor that she changed her mind and wanted a caesarean section. He did not
grant her request. The baby isa spastic quadriplegic. The parties stipulated that an earlier caesarean delivery would
have resulted in the baby being normal.

The court held that a substantial change in circumstances, be it medical or legal, requires a new informed
consent discussion. The court rejected the notion that the onset of a medical procedure forecloses a patient’s right to
withdraw consent; when consent is withdrawn, the physician is obligated under the informed consent statute to conduct
a new informed consent discussion with the patient. The supreme court affirmed the court of appeals’ "subjective”
standard:

In this type of informed consent case where the issue is not whether she was given the pertinent
information so that her choice was informed, but rather whether she was given an opportunity to make
a choice after having all of the pertinent information, the cause question is transformed into, *What
did the patient himself or herself want?" Id. at 436.

4. Brown v. Dibbell, 227 Wis.2d 28§, 595 N.W.2d 358 (1999). This case involved a woman who
underwent prophylactic bilateral mastectomies. The plaintiff sued her surgeon, alleging that he failed to properly
disclose the risks and disadvantages of bilateral mastectomies, as well as the possible alternative treatments. The jury
found both the plaintiff and her surgeon 50% causally negligent. The issue on appeal was whether contributory
negligence can be a defense in an informed consent case. .

While acknowledging that the physician-patient relationship assumes trust and confidence of the patient and
that it would require an unusual set of facts to render a patient contributorily negligent, the court held that as a general
rule, patients have a duty to exercise ordinary care for their own health and well being and that contributory negligence:
may, under certain circumstances, be a defense in an informed consent case.

The coutt noted that although the informed consent statute is silent about contributory negligence, informed
consent cases are grounded on negligence theory and subject to the defense of contributory negligence.

The supreme court addressed three aspects of a patient’s duty to exercise reasonable care in an informed
consent action:

« We therefore conclude that for patients to exercise ordinary care, they must tell the truth and give
complete and accurate information about personal, family, and medical histories to a doctor to the
extent possible in response to the doctor’s requests for information when the requested information
is material to a doctor’s duty as prescribed by sec. 448.30 and that a patient’s breach of that duty
might, under certain circumstances, constitute contributory negligence. 1d. at 48.
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« . . . [We] conclude that generally in an informed consent action, a patient’s duty to exercise
ordinary care does not impose on the patient an affirmative duty to ascertain the truth or complete-
ness of the information presented by the doctor; nor does a patient have an affirmative duty to ask
questions or independently seek information, Id. at 50.

« ... [Elxcept in a very extraordinary fact situation, a patient is not contributorily negligent for
choosing a viable medical mode of treatment presented by a doctor. Id. at 53.

The court also held that the trial court erred in failing to instruct the jury about the defenses in § 448.30.

Section 448.30 establishes a standard of care for physicians in Wisconsin. It reguires that physicians inform

their patients of the availability of all alternative, viable medical modes of treatment unless one of six exceptions applies.
‘The statute reads:

Any physician who treats a patient shall inform the patient about the availability of all alternative,

viable medical modes of treatment and about the benefits and risks of these treatments. The

physician’s duty to inform the patient under this section does not require disclosure of:

1. Information beyond what areasonably well-qualified physician in a similar medical classification
would know.

7 Detailed technical information that in all probability a patient would not understand.

3. Risks apparent or known to the patient.

4. Extremely remote possibilities that might falsely or detrimentally alarm the patient.

5 Information in emergencies where failure to provide treatment would be more harmful to the
y patient than the treatment.
) ) 6. Information in cases where the patient is incapable of consenting.

The supreme court in Brown declared that the optional fourth paragraph in Wis J [-Civil 1023.2 was misleading:

. .. {T}he optional fourth paragraph is misleading because it can be construed as stating that the
question of a doctor’s failure to disclose information is to be answered from the doctor’s perspective.
The paragraph states that ‘if such explanation [provided by the doctor] satisfies you that it was
reasonable for the doctor not to have made such disclosures, you will find that the defendant did not
fail in the dutics owned by the doctor to the patient.” Wis JI-Civil 1023.2, Determining the
reasonablencss of the nondisclosure from the perspective of what a doctor believes should be
disclosed, instead of what a reasonable patient wants to know, is an erroneous statement of the law
of informed consent. Id. at373.

B. The New Informed Consent Instructions
The revised instructions on medical informed consent are:
1. Suggested Verdict (Wis J.I-Civil 1023.1). The suggested special verdict contains three questions:
1. Did (doctor) fail to disclose information about the (insert treatment or procedure)

necessary for (patient) to make an informed decision?
Answer.

Yes or No

2. If you answered quesﬁon 1 "yes," then answer this question:

’) ©2001, Regents, Univ. of Wis.
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If a reasonable person, placed in (patient)'s position, had been provided necessary
information about the (insert treatment or procedure), would that person have (refused)
(accepted) the (insert treatment or procedure)?

Answer;

Yes or No

3. If you have answered both questions "yes," then answer this question:

Was the failure by (doctor) to disclose necessary information about (insert treatment or
procedure) a cause of injury to (patient)?

Answer:

Yes or No

2. Negligence of Physician, (Wis JI-Civil 1023.2). If a doctor fails to provide necessary information

- to the patient, then the doctor is negligent unless the doctor comes under one of the exceptions established in Wis. Stat.
§ 448.30.

How doees the new Wis J1-Civil 1023.2 compare to the old Wis JI-Civil 1023.27
« Both contain the "prudent (reascnable) patient standard.”
« The new instruction includes noninvasive and diagnostic procedures as optional language.

= Both limit disclosure of available alternate procedures or treatments to those "approved by
the medical profession.”

= The new instruction does not use the term "material information.” Both Martin and
Kokemoor discussed the fact that "material" information must be disclosed. Similarly, the
instruction does not use the term “viable" to describe the requisite discussion of alternative
procedures and treatments. The Committee concluded that the words "material” and
“viable" are not easily understood by jurors and that both concepts are addressed in the
revised instruction,

+ The new instruction tells the jury that the failure to provide necessary information is
negligence.

«» The new instruction lists the statatory exceptions to the doctor’s duty that are confained
in Wis. Stat. § 448.30. In Brown, the court said the doctor's duty varies from case to case
and that the doctor’s defenses may also vary. The court was unwilling to hold that the
legislature intended to limit the defenses available to a doctor to these exceptions in Wis.
Stat. § 448.30. It said a trial judge should be cautious about mstructmg on defenses beyond
those the legislature has expressly provided. It should give the jury an instruction on
-defenses in addition to or in lieu of the statutory provisions in § 448.30 only when "evidence
of a specific explanation for nondisclosure has been offered at trial" and should craft the
instruction to fit the evidence and the prudent patient test.

« The last paragraph of the new instruction revises optional language dealing with a doctor’s
justification for not providing information to the patient. The doctor’s explanation for not
providing necessary information to a patient excuses the doctor only if a prudent patient
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would not have wanted to know the information. The supreme court said the optional
language contained in the present instruction was misleading.

3 Cause Question (Wis JI-Civil 1023.3). The Committee approved a new cause instruction to focus
the jury’s consideration of the third question in the suggested special verdict.

Based on the two decisions in Martin, the Committee revamped Wis JI-Civil 1023.3 to remove the language
regarding causal relationship. Wis JI-Civil 1023.3 adapts the standard cause instruction (Wis JI-Civil 1500) to an
informed consent claim.

4. Contributory Negligence of Patient (Wis JI-Civil 1023.4). The Commitiee declined to draft an
instruction on contributory negligence. Although the court in Brown v. Dibbell suggested some of the patient’s
responsibilities when receiving treatment it said that:

... as a general rule a jury should not be instructed that a patient can be found contributorily negligent
for failing to ask questions or for failing to undertake independent research.

However, the court said it did not address whether a patient’s duty to exercise ordinary care requires the patient
to volunteer information ot to spontaneously advise the doctor of material personal, family, or medical histories that
the patient reasonably knows should be disclosed.

The Brown v. Dibbell court did recognize that the trial judge should have given the jury an instruction on

contributory negligence tailored to the patient’s duty to use ordinary care in providing complete and accurate
information to the doctor in response to the doctor’s question concerning personal, family, and medical histories.
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1023.2 PROFESSIONAL NEGLIGENCE: MEDICAL: INFORMED CONSENT

Question _ asks:

Did (doctor) fail to disclose information about the (insert treatment or procedure)

necessary for (patient) to make an informed decision?

A doctor has the duty to provide (his) (her) patient with information necessary to enable the
patient to make an informed decision about a (diagnostic) (treatment) (procedure) and alternative
choices of (diagnostic) (treatments) (procedures). If the doctor fails to perform this duty, (he) (she)
is negligent. |

To meet this duty to inform (his) (her) patient, the doctor must provide (his) (her) patient
with the information a reasonable person in the patient’s position would regard as significant when
deciding to accept or reject (a) (the) medical (diagnostic) (treatment) (procedure). In answering this
question, you should determine what a reasonable person in the patient’s position would want to
know in consenting to or rejecting a medical (diagnostic) (treatment) (procedure).

The doctor must inform the patient whether (a) (the) (diagnostic) (treatment) (procedure) is
ordinarily performed in the circumstances confronting the patient, whether alternate (treatments)

(procedures) approved by the medical profession are available, what the outlook is for success or

failure of each alternate (treatment) (procedure), and the benefits and risks inherent in each alternate

(treatment) (procedure).
However, the physicians’s duty to inform does not require disclosure of:
[+ Information beyond what a reasonably, well-qualified physician in a similar
-medical classification would know;]
[+ Detailed technical information that in all probability the patient would not

understand; ]
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[+ Risks apparent or known to the patient;]

[+ Extremely remote possibilities that might félsely or detrimentally alarm the

patient;]

[+ Information in emergencies Where failure to provide treatment would be more

harmful to the patient than treatment; ]

[+ Information in cases where the patient is incapable of consenting ]

[If (doctor) offers to you an explanation as to why (he) (she) did not provide information to

(plaintiff), and if this explanation satisfies you that a reasonable personin (plaintiff)’s position would

1ot have wanted to know that information, then (doctor) was not negligent.]

COMMENT

This instruction was approved by the Committee in 2000. See Law Note at the end of Wis JI-Civil 1023.1.
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CHIROPRACTIC EXAMINING BOARD

Chir 11.04

Unofficial Text (See Printed Volume). Current through date and Register shown on Title Page.

Chapter Chir 11
PATIENT RECORDS

Chir LL.O1 Delinition. Char 11,03 Enitial patient presemiation.
Chir L1.02 Patiem record conlents, Chir 11.04 -Daily notes.
Chir 11.01 Definition. As used in this chapter “patient Chir 11.03 Initial patient presentation. Upon presenta-

record” means patient health care records as defined under s.
146.81 (4), Stats.
History: Cr. Register, May, 1997, No. 497, eff. 6-1-97.

Chir 11.02 Patient record contents. {1} Complete and
coraprehensive patient records shall be created and maintained by
a chiropractor for every patient with whom the chiropractor con-

_sults, examines of treats.

{2} Patient records shall be maintained for a minimum period
of 7 ycars as specified in s. Chir 6.02 (27).

(3} Patient records shall be prepared in substantial compliance
with the requirements of this chapter.

{4) Patient records shall be complete and sufficiently legible
to be understandable to health care professionals gencrally famil-
iar with chiropractic practice, procedures and nomenclature.

(5) Patient records shall include documentation of informed
consent of the patient, or the parent or puardian of any patient
under the age of [8, for examination, diagnostic testing and treat-
ment.

{6) Rationale for diagnaostic testing, treatmeni or other ancil-
lary services shall be documented in or readily inferred from the
paticnt record.

(7) Significant, relevant paticnt health risk factors shall be

“identitied and documented in the paticnt record.

(8) Cach entry in the patient record shall be dated and shail
ideatify the chiropractor, chiropractic assistant or other person
making the entry.

History: Cr Regisier. May, 1997, No. 497, ol 6-1-97.

tion of & new patient, patient records shall contain the following
essential elements as relevant or applicable to the evaluation and
treatment of the patient:

(1) History of the present illness or complaints, and signifi-
cant past health, medical and sacial history.

(2) Significant family medical history and health factors
which may be congenital or familial in nature. ‘

(3) Review of patient systems, including cardiovascular, res-
piratory, musculoskeletal, integurmentary and neurologic.

(4) Results of physical examination and diagnostic testing
focusing on areas pertinent to the patient’s chief complaints.

(5} Assessment or diagnostic impression of the pattent’s con-
dition.

(6) Treatment plan for the paricnt, inciuding all treatments
rendered, and all other ancillary procedures or services rendered

or recommended.
History: Cr. Register. May, 1997, No, 457 ¢l 6--1-97.

Chir 11.04 Daily notes. For patient visits in which the chi-
ropractor carries owt a previously devised treatment plan, duily
notes shall be made and maintained documenting all treatments
and services rendered, and any significant changes in the subjec-
tive presentation, objective findings, assessment or treatment plan
for the patient.

History: Cr. Register, May, 1997, No. 497 cll’ 6--1-97,
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Statute was enacted to specifically apply to
doctors. I mean the law, our law in Wisconsin,
has historically distinguished between doctors
and MD's on the one hand, and chiropractors

treated as something completely different. Do

not have the same license requirements.

The Statute on its face applies only to
doctors. I think it would be unfair to assume,
that the regulation means something that it
doesn't say on its face. And like I said, we
could simply not instruct the jury on informed
consent and just be silent on that issue and
inform the jury, instruct the jury on, on the
négligence instructions.

MR. KOENEN: Also says on the
Statute's face, there is a reason to not let
this informed consent issue. There is really
1o evidenée of what the risk is, other thanl
it's approaching astronomical lnumbers. And

whether there would be a duty under any

.circumstances to discuss that with the patient.

T don't think that is a given, either. They
have not offered proof that, that you know,
what that risk is. And is it a risk that is

one which needs to be disclosed to a patient?
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MR. SCHNEIDER: I believe --

MR. KOENEN: I'm not done talking.

"MR. SCHNEIDER: I'm sorry.

MR. KOENEN: Doctors are not obligated £o
disclose every single risk under any Statute.
No doctor is. And unless there has been an
establishment that that is a risk within the
world of likely possibilities, I don't think
there is a duty in the first instance to do
that. Whether the Statute says that iﬁformed
consent needs to be obtained or not, it's got
to be informed consent about something that is

i
possible to have ﬁave happen, notisome
astronomical thing.

MR. SCHNEIDER: Well, there is
evidence that, that a reasonable éhiropractor
would inform a patient about the risk of a
neurovascular injury. Dr. Makowskﬁ(sp)
testified that that would be the standard of
care. Doctor Murphyr—- or I'm sorry, Dr.
Wilder even testified that he informs his own
patients about the risk of a neurovascular

injury related to a chiropractic

adjustment.
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I think there is evidence that there is a
risk and that it would be reasonable to inform
a patient of that risk, as part of obtaining
informed consent. But nonetheless, we are
willing to forego informed consent instruction
and simply instruct the jury on negligence.

MR. KOENEN: Then they dbn't have

to deal with the language, that I think it

"explains why.

THE COURT: Yeah.

MR. KOENEN: Right.

THE COURT: Remoteness.

MR. SCHNEIDER: I don't think it's
fair to impose a remoteness standard when there
is no law pertaining to chiropractors that
imposes a remoteness standard.

THE COURT: But don't you think if
we evér get to the point where there is an
Instruction dealing with chiropractors, that's

correct, that actually remoteness will be part

of it?

MR. SCHNEIDER: I don't know, I
can't answer that. I mean here we have a gray,
a risk of a grave, grave conseguence. And that

has ‘to be balanced I think, with the
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possibility of the occurrence in determining
whether or not it should be discussed.

"MR. KOENEN: Judge, you could rule
as a matter of law, that he's done all he needs

to do in terms of explaining the likely

reasonable risks. He did obtain informed
consent, written, that, that you -- that 1is in
evidence and undisputed. You know I guess, the

legal issue presented to you, is there a
further duty now to go beyond that and talk
about astronomical risks? And I think given
the fact that, that he's complied, there is
informed consent, he's complied with the
Statute. There is no dispute on that.

Now the only remaining issue, is there an
obligation that is not covered by the Statute
to go beyond that and talk about astronomical
risks? And risks of things fhat are, you know,
by both sides' admisgsion, are so remote that
it'srunlikely to ever happen. You know, §bu
can as a matter of law state that, that based
on the evidence, there is just not an issue on
that.

MS. SCHNEIDER: There is

absolutely an issue on that. Gary Hannemann

App. 29
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testified he was never info;med of a number of
risks that, that Dr. Boyson claims he informed
him of. Dr. Boyson acknowledged that he never
informed Gary Hannemann of the risks of a
neurovascular injury. If we are going to use
the standard Instruction, I would like to
request we add a sentence to the end of the
second paragraph.

THE COURT: Okay .

MR . SCHNEIDER: Which would be um,
a chiropractor has a duty to disclose what a
reasonable chiropractor in the chiropractic
community in the exercise of reasonable care
would disclose to his patient.

The Instruction talks about, the
Instruction's really focusing on the patient
and what is reasonable for the patient. But I
think-we also want to touqh‘on what the
chiropractic community does in terms of meeting
the standard of care.

THE COURT: You got that in here?

MR. SCHNEIDER: It's part of a
sentence that is included in here. It's the
second sentence of my proposed Instiuction. I

was suggesting that we basically just, just use _

App. 30
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a portion of that sentence, so it would say, a
chiropractor has a duty to disclose what a
reasonable, prudent chiropractor in the
chiropractic community in the exercise of
reasonable care would disclose to his patient.

MR. KOENEN: I disagree, I think
the law as it 1s, it's wvery balanced toward
what a reasonable patient would want to know.
That the law is very clear on that, that it's
supposed to be what a reasonable patient would
want to know, or need to know, not --

MR. SCHNEIDER: But if we
evaluatéd whether or not Dr. Boyson has.
completed the standard of care, I think there
is evidence of what the standaxrd in the
chiropractic community is. and I think that's
important to evaluate, in terms of whether or
not he's met the standard of care. And this
Instruction again is related to case law
regarding physicians. BAnd there is no
clear-cut Instruction related to chiropractors.
I think it would be reasonable for the jury to
consider what the chiropractic community does
in determining whether or not Dr. Boyson was

negligent.
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MR. KOENEN: I disagree, Judge.

THE COURT: I think we are
aruging that. Get this thing redrafted and see
what it locks like. 1It's one issue that we
have.

MR. SCHNEIDER: Yes. The other
issue was I -- one of the others is I believe
Mr. Koenen wanted an Instruction on the absence
of material witness.

THE COURT: 410. Hear his
argument first.

MR. KOENEN: There are numerous
physicians who saw Gary Hannemann immediately
after the stroke. And Dr. Reider of radiology,
Dr..Yasbak, to name a few, have all been
mentioned to the jury as people who 1ookéd at
him, diagndsed ﬂim} tried to figure out what
was ﬁrong, and they were not called. I think
that there is an absence, 1is an inference that,
ﬁhét inferences can be drawn, d;awn that that
absence --

L THE COURT: BRgo head.
MR. SCHNEIDER: Your Honor, first

of all, we filed the medical records in a

timely fashion pursuant to the Statute. And we

A. . 2
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give 1500 in connection with Hannemann,
Hannemann's negligence, I would agree.
'MS. SCHNEIDER: But then are you

saying you also want this 1023.87?

THE COURT: 1023.8, we agreed
it's one of the -- yesterday we agreed that we
are going to give that. It's just that it was

cut down.

1

MS. SCHNEIDER: Right, but are you
saying --

MR. KOENEN: I want -- yes; I want
1023.8, with Paragraph 5, less the last two
sentences. And also believe you got to give
the eighth paragraph, as well. Talks about
Gary Hannemann suffered from an illness before

the treatment by Craig Boyson. In answering

‘the guestion of damages you will entirely

exclude from your consideration all damages
which resulted frow the original illness. Onily
consider the damages Gary Hannemann sustained
as a result of the treatment by Greg Boysonh.
THE COURT: I'm noﬁﬁgoing to give
that -paragraph at all, I don't think it
applies. I think that says, if we say that's

correct, that some of the damages caused here,
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and the plateau, what more damages is caused by
the adjustment, I don't think this is that kind
of a case. Because it's either, either that
was the cause, or this was the cause. They
weren'ﬁ both the cause, and then differentiate
between the two.

MR. KOENEN: I think 9 talks about
distinguishing between the two. 8 just says
you got to not award for anything related to
the spinal menengitis and éﬁly award for things
you think Dr. Boyson did. It was a black and
white language.

The one after it talks about distinguishing
between the natural results of the thing and of
the disease, and then how the chiropractic
adjustment may have enhanced it. I agree that
that isn't what we've got here. But & says he
suffered from an illness, and to the extent you
believe his problems are due to the illness
they are not caused by Doctor quson you are
only to award what Dr. Boyson caused in terms
of damages. And it's the Instruction to
Separate- -

THE COURT: Still claiminé of

piggybacking here or subtracting.

-29-




10
11
12
13
14
15
16
17
18
19
20
21
22

© 23

24

25

MS. SCHNEIDER: I think if you, if
you want the first and second sentences you
said of Paragraph 5, the cause question where
there was a causal connection, that same
Instruction I think, I think that takes care of
it if that is what you're concerned about.

THE COURT: Run a copy of 120 --
1023.8. The original Instruction, 1023.8. You
want me to instruct first or last?

MR. PETERSON: What do you want?

MR. KOENEN: Probabkly before. I
suppose then they know what the rules are. I
don't care,.

MR. PETERSON: Before is fine
with me. Actually I hate sitting around,
waiting for vyou.

THE COURT: = You know, the old
fashion way is to do it last. If I get
agreement, I do it first. I would rather do it
first. |

MR. PETERSON: Rather do that too.

MR. KOENEN: Fine.

'MR. PETERSON: TIt's a real eupty
feeling, sitting around that counsel table

waiting for the Instructions to be read.

- 35
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fHE COURT : Where is the draft of
1023.2? Let's keep on 8, now that T got a copy
of it. You want added back in what we had,
assert the appropriate cause language to avoid
duplication. Jury Instruction 100 should not
be given, the following two bracket paragraphs
are used. Well, which would seem to infer that
you can go either way.

MS. SCHNEIDER: Uh-hun.

MR. KOENEN: Troy on the committee

that drafted all these things-?

THE COURT: Yes, he is.

MR. KOENEN: Get him in here,
what's he doing?

MS. SCHNEIDER: I think ISOQ takes
care of it.

THE COURT: I don't have any
problem reading, reading this portion twice.
Because we are actuaily applying it to
Questions Two and Four.

MR. KOENEN: Duplication, is not
the harm. It's.if you don't get the right rule
in there, that'é the problem. -But I do think,
and very strongly about this,.there has to be

some explanation to the jury that they are not

App. 36 .
-31_.
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to -- if they believe, is that the research of
the issue 1s already resolved.
(Messenger brings paperwork to Mr. Koenen:)

THE COURT: The more I look at
this, I'm not going to do that either. I'm
just going to read 1500.

MS. SCHNEIDER: Okay.

MR. KOENEN: Just so I can make a
record, Judge, I understand you're ruling, I
just want to make sure --

THE COURT: Go ahead.

MR. KOENEN: -- that the record is
clean, 1023.8, I'm looking fér the language to
be read, it looks like -- in case this version
is different than what the Court has, the
evidence indicates without dispute that when
plaintiff retained services of Dr. Boyéon and
placed himself under the éhiropractor care was
suffering from some disability resulting from
prior problem or illness, that condition can
not be regarded by you as in any way having
been caused 6r contributed by the negligence on
the part of the chiropractor. This gquestion

asks you to determine whether such condition as

it was, has been aggravated or further impaired

-32- App. 37
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as a result.

Also wanted the Paragraph 8, which is, it
will be necessary for you to distinguish and
separate the natural results and damages that
flow from the original illness and that flow
from the treatment. There has to be a way for
the jury to separate those out.

THE COQURT: You made your
argument .

Now the other question is to get these in
some kind of an order. Get the second bage, 1
don't know where the heck this goes.

MS. SCHNEIDER: This negligence
Instruction?

THE COURT: No, I've got -- I got
parts laying all over the place.

MR. PETERSON: Are we done?

MR. KOENEN: Still have 1023.2 to
finish up. Judge; I just think it's good with
one, one little omission, that the last
paragraph I think needs to be réad.

THE COURT: No, it doesn't. Make

your argument.
MR. KOENEN: Okay. I think the

last paragraph that says 1023.2, if a doctor

-33- App. 38
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offers to you an eXplanation of why he or she
did not provide the exXxplanation, if the
explanation satisfies you, that that is not
negligence. I mean, that's the heart of the
balancing of this, of this informed consent
responsibility. I think it's very important,

I alsc think there ought to be some
language in there that says he's obligated to
talk about what is known at the time. We are
in 2003. He's back in 1997. There has been
plenty of testimony that back then things
aren't as they are now. And some reference to,
to the state of thé art at the time.

MR . PETERSON: Actually, I think
the only evidence -- excuse me, the only
evidence directly on that point was that, that
the statistics were much worse for the doctor
back then. I think Dr. Wilder said the
statistics now seems to indicate that it's more
remote than was believed before. That's the
only evidehce on that.

MR. KOENEN: Also think you have
to have the questions then to track this -- the

ones set out in 1023.1.

MS. SCHNEIDER: Well I mean, I

». 39
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guess I'vé already made my record on why I
disagree with 1023.2 as it's drafted. I think
we are imposing limits on informed consent that
doesn't exist anywhere in the law by using this
Instruction. The chiropractic reqgulations does
not indicate that a chiropractor is not
obligated to provide information about remote
possibilities. That requirement has only been
imposed upon informed consent as it relates to
physicians.

THE COURT : Everybody got-their
argument on the record now?

MR. KOENEN: Are you going to give
the guestions?

THE COURT: Got to look at. Got
to look at the verdict yet.

MR. KOENEN: Okay.

MS. SCHNEIDE: Judge, are, are you
reading th}s negligence Instruction that we
formulated? It doesn't have a number on’ it.

THE COURT: I don't know where it
is right now. I'fe got to get my stuff in
order.

MS. SCHNEIDER: Okay.

THE COURT: I can't even find the

-35- App. 40
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person" is the first paragraph, or "Ordinary

care" is the first paragraph?

~ MR. SCHNEIDER: "Every person", I

believe.

MR. KOENEN: "Every person".

THE COURT: So this is the right
draft?

MR. KOENEN: No, the other one.

THE COURT: Okay. So here we
are. Any comments on this?

MR. KOENEN: oﬁ the verdicﬁ?

THE COURT: Yeah.

MR. KOENEN: Other than you take
out 61.

MR. PETERSON: Is that where
you're going té make the comment, Judge?

THE COURT: Yeah.

~ MR. PETERSON: Okay.

MR. KOENEN: The other thing,
Judge, I think now if this Info;med Consent is
going to the jury, then we've got to ask the
question that is set out in 1023.1:

MS. SCHNEIDER: dJudge, I disagree,
I think we are vying with thé negligence

question. I think that is just going to

-37- App. 41
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confuse the jury and confuse the issue. The
issue is whether or not he was negligent.

MR. PETERSON: I think that's
intended for questions where the only issue is
Informed Consent. That is not the only --

MR. KOENEN: One of my partners

who tried a med-mal case down in Waukesha

County -- that is how they framed it exactly.
That is what has been created. It used to have
the -- it was a tort of Assault and Battery.

If yqu-did something without first getting
permissign, then they decided that was too
weird, but it wasn't quite negligence. So they
have drafted this, this secpnd_set of
questions. -Again, I prefer the whole thing not
be made an issue. But if we are going to have
ik, I think.we got to follow the rules.

MS. SCHNEIDER: Just because some
other Court decided to frame a verdict that
way, that doesn't make it the rule.

MR. KOENEN: Wisconsin Civil Jury
Instructions; it's not just the Court.

MR. PETERSON: That gquestion
Number Two is downright misleading.

MS. SCHNEIDER: I think using

-38- App. 42
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these questions will confuse and mislead the
jury.

" THE COURT: Certainly confusing
to me. I mean, you know, is this case based
upon Informed Consent, or is it based, based
upon negligence?

'MS. SCHNEIDER: I mean, there --

THE COURT: What do we do with the
negligence -- throw those off?

MR. KOENEN: I'm not, T'm just a
messenger. This is what the law has turﬁed
into when you go down this road of Informed
Consent . It's a, a tort, bottomed in
negligence, is what that note says, whatever

the heck that means. But it isn'ft, you know,

you don't just ~- it's not a standard of care
issue. 1It's a, did he obtain informed consent

issue, before proceeding separate from this

» v

standard of care.

THE COURT: So thep when you
compare negligence, what are you comparing? If
yoﬁ answered yes to, to Questions Two and Four
relating to th

e doctor, or to one of those Questions Two and

Four, then make the comparison. And yes to, to

-39- Aon. 43
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Six. Which 1is the, which is, is the
defendant's negligence at cause? So you get
one yes, in the two cause questions for the
defendant; and one yes in the two gquestions, in

the cause questions, for the plaintiff, then

you compare. So they could say he wasn't
negligent as to treatment; but he was negligent

as to not failing to provide information.

MS.. SCHNEIDER: It would result in

way too many questions. And I think it would
just confuse and mislead the jury. It's going
to make the issues very unclear. The

negligence questions encompass Informed Consent
of the jury is being struck on Informed
Consent. We are using the Informed Consent
Instruction that encompasses the Information
that, that guestions are eliciting. I think
that takes caie*of the issue. |

MR. PETERSON: Judge I know, it ‘s
my -- with your leave ---

THE COURT: -Go ahead, please.

MR. PETERSON:‘Well, it seems to me
that given that Murphy decision what they did
is that they said this is a creature of a

different nature in chiropractic. Doesn't

-40- App. 44
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really talk and address the fact that there was
this 1997 change. I wonder if it was even
before the Court that this was a specific
regulation now pertaining to Informed Consent
with chiropractors.

All through the trial including Pr. Wilder,
Dr. Wilder considered Informed Consent as a
component of the standard of care. He
specifically referred to it as a component of
the standard of care. The jury has in every
time they have heard about Informed Conéent in
the course of this trial, it's either been in
the context of general negligence of the
doctor. The question of general negligence of
the doctor, 6r the only exception to that, was
the reading of the regulations so that they
knew in fact there was a regulation.

I think in the context of what we have been
left with after Murphy that, that it's a
general negligence question ahd that is the way
we pfesented it all the way through the trial.

I understand Mr. Koenen's concern about the
Instructions. And I understand the Courts afe,
Court's ruling, but I think putting the spécial

verdicts in isn't consistent with the way the

-41- App. 43
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jury was presented with the evidence, isn't
consistent reaily with the law. And it is
confusing as can be.

MS. SCHNEIDER: The Instruction
and the verdict contained in 1023 is based on
the Statute 448.30, which is not what the law
is pertaining to chiropractors. I think the
verdict should stay the --

THE COURT: We are not going to
mess with the verdict. Let the appellate Court
straighﬁen this case out if it lgads to-it_

THE COURT: Interested in the
order I'm going to read this, give these
Instructiong?

MR. KOENEN: Not too concerned,
Judge .

MS. SCHNEIDER: I'm assuming you
you have them in numerical order.

THE COURT: Got changed a little
bit because I don't tell them about the
Five-Sixths verdict --

MS. SCHNEIDER: Until the --

THE COURT: -~ until the end.

MS. SCHNEIDER: And }09 is last,

or second last. Closing.

-432- App. 46
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skill and judgment or solely because a bad
result may have followed his care and
treatment. The standard you must apply in
determining if Craig Béyson was negligent was
whether Craig Boyson failed to use the degree
of care, skill and judgment which reasonable
chiropractors woﬁld exercise given the State of
éhiropractic knowledge at the time of the
treatment in issue.

Use this paragraph -- (Judge pauses:) If
you find from the evidence that more than one
method of chiropractic treatment for Gary
Hannemann's condition recognized as reasonable
given the state of chiropractic knowledge at
that\time, Craig Boyson was at liberty to slect
any of the rgcognized methods. Craig Boyson was
not négiigent because he chose to use one of
these recognized treatment methods rather than
another recognized method if he used reasonable
care, skill, and judgment in adminsterigg the .
method. |

You havé heard testimony during this trial
of witnesses who have teétified asfexpgrts. |
The reason for this is because the degree of

care, skill, and judgment which are reasonable

-53- S App. 47
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chiropractor would exercise is not a matter
within the common knowledge of laypersons.
This standard is within the special knowledge
of experts and can only be established by the
testimony of experts. You, therefore, may not
speculate or guess what standard of care, skill
and judgment is in deciding this case but must
rather must attempt to determine it from the
expert testimiony that you heard during this
trial.

A chiropractor has the duty to provide his
patient with information necessary to enable
the patient to make_an informed decision about
a procedure and alternative choices of
treatments. If the chiropractor fails to
perform this duty, he is negligent.

To meet this duty, to meet his duty to
inform the patient, the\chiropradtor must
provide his patient with the information a

reasonable person in the patient's position

- would regard as significant when deciding to

accept or reject the medical treatment. In
answering this question, you should determine
what a reasonable person in the patient's

position would want to know in consenting to or

~54- ‘ . App. 48
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rejecting a chiropractic treatment.

However, the chiropractor's duty to inform
does not require disclose of:

Information beyond what a reasonably,
well-qualified chiropractor in a similar
classification would know; extremely remote

possibilites that might falsely or

detrimentally alarm the patient:

Every person in all situations has a duty
to exercise ordinary care for his own safety.
This does not mean that a persén is reqﬁired at
all hazards to aveid injury; a person must,
however, exercise ordinary care to take
precautions to avoide injury to himself or
herself.

Ordinafy care is the care which a
reasonable person would use in similar
circumstances. A person is not using ordinary
care and is negligent, if the person, without
intendiﬁg to do harm, does somephing, or fails
fails to do something that a reasonable ﬁerson
would recognize as creating an unreasonable *

risk of injury or damage to a person or

property. Question No. 2 and No. 4 read as
follows: If you answered question 1 above
...55..
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STATE OF WISCONSIN CIRCUIT COURT OUTAGAMIE COUNTY
BRANCH IV

Plaintiff,

CASE NO. 00-CV-765
vs. .

CRAIG BOYSON, D.C.,

Defendant.

TRANSCRIPT OF MOTION HEARING
April 4, 2003

Transcript of the proceedings had in the above action
before the HONORABLE HAROLD V. FROEHLICH, Circuit Court

Judge, Branch IV, Outagamie County, held at the Outagamie
County Justice Center, in the City of Appleton, Outagamie -

County, Wisconsin, commencing on the 4th day of April,
2003,

APPERRANCES: JOLENE D. SCHNEIDER, Attorney at Law,
appeared on behalf of the Plaintiff.

PATRICK F. KOENEN, Attorney at Law, appeared
on behalf of the Defendant.
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(In open court commencing at 2:32 p.m.)

THE COURT: This is Gary Hannemann versus
Craig Boyson, 2000-CV-~-765. Please state your
appearances for the record.

M5. SCHNEIDER: Plaintiff appears in person
and with his attorney, Peterson, Berk & Cross, by
Jolene Schneider,

‘MR. KOENEN: Pat Koenen for the defendant.

THE COURT: Go ahead.

MR. KQENEN: Your Honor, it's always
difficult and, frankly, a little uncomfortable to bring
a motion like this where we're asking the Court to say
that there was a mistake made in the trial. I 7
understand it, your docb, particulafly during the jury
instruction conference, is difficult. You'wve got a
jury waliting and attorneyé throwing papers back and
forth on a table to you.

But as difficuit as it is to bring this type of.
motion, I think it is importaht'that we do this bécause
I sincerely believe there is something fundamentally
wrong with the verdict that we submitted to the jury
and the instructions that were sent to them. And out
of fairness to Dr. Boyson and in the interest of
justice;‘I think we have to look at that and determine‘
if thére was a mistake and, if so, was it substantial

2
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and did it prejudicé my client? And I think it did.

The fundamental problem with the verdict is that
it treated the concepts of negligence in treatment the
same as negligence for failing to obtain informed
consent. Unfortunately, these two concepts are not
interchangeable. They're separate and distinct, and
they can't be handled the same.

Negliéence in treatment has to do with failing to
do something properly during the treatment of a
patient, such as failing to make a proper diagnosis or
failing to do something right in the care of the
patient. Negligence in failing to obtain informed
consent has to do with thg failure to share information
with a patient. It has nothing to do with the actual
treatment but, rather, the conveying of information
that a patient -- a reasonable patienﬁ would want to
know about the procedure. These are separate. They're
distinct. They're not interchangeable; and, most
importantly, they have sepérate proof requirements.

Now, this isn't my, you know, belief. This is
clearly confirmed in the appellate law that we have in
the State. Johnson, the Supreme Court case, which I've

cited in our brief, and Finley versus Culligan, which

I've also cited in'the‘b:ief, clearly states they're
separate and distinct towards, and they're separate and

3
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distinct proof requirements, and they cannot be treated
interchangeably.

And in light of this law and the way it's
developed in every medical malpractice case where there
are claims of negligence in treatment and claims of
failure to obtain informed consent, there are separate
verdict questions asked. There are-two separate sets
inquiring into the essential elements of both —-- 6f
both torts, and in no case would it be permitted to
treat them the same as we've done here.

Now, interestingly, in reviewing the plaintiff's
brief in opposition to my motion, they're not
disagreeing with this statement of the law, and they
have not said that I've misinterpreted Johnson or
Finley or have in any way misstated that they're two
separate and distinct torts. I think we'll hear what
they have to say, but the omission of any statement to
the contrary and the lack of any cases to the contrary
makés it quite clear that what we're saying is accurate
legally.

What they've tried to do though is step around
this obvious point in the law by saying that informed
consent principles don't apply to chiropréctors; that

that's medical malpractice law we're citing. We're in

a chiropractic malpractice case, and because of that,

4
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all of this that I've cited is inapplicable.

And their argument though, if you look at it and
you look at the basis of it, really isn't persuasive or
with any legal merit, and the fundamental underpinning
they have for this is this Murphy case. It was
discussed in our instrucﬁion conference, and it's
highlighted quite heavily in their brief. They
basically say that Murphy stands for the proposition
that 448, Informed Consent, doesn't apply. And I
think, first of éll, they're overstating what thaf case
means; but, secondly, it's Clearly not applicable to
this case.

In Murphy, the treatment that was involved
occurred in January of 1993. It's four years before
Wisconsin Administrative Code 1105 —- 11.02(5) was
created. The law changed after Murphy was decided.
There would have been no -- no legal basis similar to
this case in Murphy. I think that's a very, very
imporéant factual distinction.

| I also believe it's very important that that --
the issue of whether or not informed consent wasn't
squarely presented to the Court of Appeals as it is in
this case. That had to do with a failure to refer a
patient with low back pain, chiropractor continually
treated. There's no allegation that the chiropractor

5
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caused the low back pain. It's just a failure to
refer,

This is far different. This case is far different
where they're alleging that a chiropractic adjustment
caused a comﬁiication, and I -- I think the factual
dissimilarities, the timing of when the treatment in

Murphy took place as compared to the change in the law,

makes that case inapplicable to this particular

situation.
I also think -- and this is perhaps more
important -- that, logically, the argument that they're

putting forward doesn't make sense when vou look at our
laws. Why would the law treat the informed consent
obligations of a chiropractor and the defenses it
limits to that any different. than it would treat it for
a medical doctor? Surgeons, obviously, have a duty of
informed consent. Dentists would have a duty of
informed consent. Physiatrists -- podiatrists would
have that, and physiatrists, physical medicine doctors
who actually use principles of physical therapy and
manipulations, would have an obligation of informed
consent. Why would it be that a chiropractor should be
treated any different or have any less of a pro@f
requirement for someone accusing him or her of ﬁot
obtaining informed consent than ahy of these other

6
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people? If you claimed informed consent against
anybody in that other group, you'd have to prove all of
the elements. Why would it be logically that the law
would treat a chiropractor any differently? Why would
the law treat the chiropracter any different than a
common perscon? This Court, I'm sure, has had claims of
assault and battery with just normal people. There is
a defense to that in the form of consent.

What I'm pointing out here is, the law of informed
consent was a common law principle that predated 448
when it was codified for medical doctors, but 448, the
statute, is nothing more than a codification of the
common law, which existed prior to nineteen —— I
think -- seventy-four. 1It's a principle of informed

consent that grows out of this concept of assault and

-battery and the need to get somecne's permission before

they're touched that existed in the common law long
before 449, and it still exists in the common law, and
there is no reason that the law should carve a little

exception out for chiropractors and treat them any

‘differently.

So factually, logically, legally, there is no
reasdn in this case to merge those two concepts
together. |

What the plaintiff wanted in this case aﬂd what

7

JEANNE L. SPOEHR, RMR/CRR

OUTAGAMIE COUNTY JUSTICE CENTER App. S6
{920} 832-5K18K1




[o 2 W # s IR - SN ' BERR A0 IR

10
i1
12
13
14
15
16
17
18
19
20
21
22
23
24
25

they ultimately got was a chance to accuse Dr. Boyson
of failing to obtain informed consent. They argued
that over and over with every single witness, and they
argued it in closing argument. They got to d¢ all
that, make all those accusations, put in that evidence,
but then the Court didn't require them to establish the
elements of informed consent to answer that line of
questions that must be answered by a jury to obtain
liability on an informed consent claim. They weren't
required to do that. They got the benefit of the‘
accusation, they got the benefit of some powerful
argument, but they didn't have the obligation of
answering the questions that are essential to an
informed consent claim.

Had the jury been given those questions, it is
possible that they could have said, yes, Dr. Boyson was
negligent for failing to share information about the
treatment, the risk bf a stroke, but they could have.

also answered -- and we'll never know -— we'll never

know the answer to the first question because it was

never asked, but they could have answered a second

question that I asked the Court to give, would a

- reasonable patient have refused the treatment even if

‘they got the information?

If they would have said, yes, he's negligent for
8
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failing to disclose the information but no, a
reasonable patient in Mr. Hannemann's position wouldn't
have refused it, that's a defense verdict. 2&And because
those questions were never asked, we'll never know why
they found Dr. Boyson negligent.

We'll never know if they would have possibly found
that a reasonable patient wouldn't have refused the
treatment; and Dr. Boyson, by virtue of that, is
deprived of a very legitimate and reasonable
possibility of a defense verdict. And the law says,
when that occurs, when there is a reasonable
possibility of a different outcome, that is
prejudicial. Thet is depriving a client -- or a party
to a lawsuit of a substantial right, and it undermines
the confidence in the outcome. It undermines the
confidence that the jury had the right law and the
right questions, and‘the whole result becomes highly
suspect as to what did they mean, why did they find
negligence? | |

And under our law and under the statutes, this
Court has the power and, in fact, the obligation to
look at this and say, you know, is that right? Was
that done-properly? And is there a reasonable
possibility that the outcome in this case was somehow

affected by that?
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And I think that that -~ that is in fact what
happened here, and I think that, for that reason, Dr.
Boyson is entitled to another trial and another
opportunity to ask a jury and argue to a jury that‘the
failure to disclose this information really would not
have made any difference.

So for that_reason, Judge, I think the verdict and

its formulation is improper and we should have another

trial.

The second problem -- major problem, I think, with
the case -- and it's, I think, more clear —-- is the
instructions on informed consent that Qere given. This

Court decided to give an ingtruction on informed
consent, but it deleted thé last paragraph of the
instruction, 1023.2., Now, that deletion, which said
that if a doctor provides a reasonable explanation for
why he didn't disclose certain information such that a
reasonable patient would agree that it wasn't obligated
to give that information, he's not negligent. That was

taken out,

Now, in this district, District 3, in a very

 similar case, Judge Hoover looked at an instruction

where a judge in your position took that same paragraph
out and said that was prejudicial, That's reversible
error and sent it back for a retrial because of that.

10
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‘The judge said that that last paragraph does not

~of a doctor to give information with the limits on

subsume all those other exceptions that precede it.
It's separate and it needs to be given, and if it

doesn't, it doesn't balance out fairly the obligation

that. And that last paragraph's critical because it
specifically says if the explanation, no matter what it
is, would satisfy a reasonable patient -- not this
patient but a reasonable patient —-- then he's not
negligent for not sharing information. And to take
that away, I think, imbalances the obligations with the
limitations; and in this district, according to Judge
Hoover, that is‘reversible error,

In this case, Dr.VBoyson said, you know, in his
mind -- and Dr. Wilder confirmed this —-- there was
controversy as to whether or not the existence of the
risk of a stroke éven was real. That was.not an
assumed or established fact back in 1996 and 1997.
There is no place in Your Honor's instruction that
permits that as an explanafion. The way we have it is,
you don't have a obligation to disclose remote risks,
but that presumes there is a risk at all; and in this
case, I think it's not only just not remote in Dr.
Boyson's mind but hot aven réal, and I think there is a
very reasonable possibility that a juror, using the

11
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reasonable patient standard, could say, yeah, I don't
think it's necessary to talk about controversial things
that aren't even well established in the field as
risks.

S50 I think in light of Brown and in light of the
facts of this case and in light of the deletion of that
very important paragraph, again that's an error that
could very well have changed the outcome of the casé,
and there should be a new trial ordered on that ground
as well.

I also believe, in light of the existence of --
co-existence of a diagnosis of spinal meningitis and
the adjustment, the causation instruction should have
teld the jury there to separate out whatever
disabilities or problems they felt were due to spinal
meningitis as opposed to chiropractic adjustment.

We clearly brought you the testimony of Dr. Viste
and Dr. Hauton, the neuroradiologist and neurologist,
who said that they believe that the problems that the
patient. was having waé due to spinal meningitis. The
jury, theoretically, could have felt that Dr. Boyson
caused some harm, but the spinal meningitis did
something as well, and they were not given-an
opportunity or instruction that they're to

differentiate between the two. And I believe that, as

12
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‘which we cited in our brief, specifically held that

well, is a problem.

For those reasons, Judge, and, most particularly,
I think in the interest of fairness to the defendant
and in the interest of justice, a new trial should be
ordered in this case.

THE COURT: Counsel.

MS. SCHNEIDER: Judge, this is not a medical
malpréctice case. This is a chiropractic negligence
case, and the Court submitted the correct form of
verdict to the jury. The special verdict proposed by
the defense, 1023.1, does not apply to the failure of a
chiropractor to obtain the informed consent of his
patient. 1023.1 was_developed based upon the law for
physicians as set forth iﬁ Wisconsin statute 448,30,
which does not apply to chiropractors on its face. And
that is consistent with the longstanding tradition of
Wisconsin law differentiating between rules and
requlations that apply to physicians, on the one hand,
and different rules and requlations that apply to
chiropractors on the other hand.

Physicians and chiropractors, for example, are not .

held to the same standard of care. The Kerkman case,

chiropractors are held to a separate chiropractic
standard of care. The licensure requirements for a

i3
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pbhysician and a chiropractor are also distinct, and in
Chapter 446 of the Wisconsin Statutes, the Chiropractic
Examining Board authorizes the creation of |
administrative regulations, and from that, we get
chiropractic 11.02(5), which basically states that all
patient records shall include documentation of the
informed consent of the patient. That is drastically
different from the requirements that are imposed upon
physicians that are contained in 448.30.

Now, the legislature has elected to create this
very specific statute that applies, on its face, only
to physicians. 1It's contained in chapter 448, which
regulates medical practices. We have,'on the cther
hand, this administrative regulation created by the -
Chiropractic Examining Board that applies only to
chiropractors. They ére completely distinct standards
for completely distinct professions that are regulated
in distinct ways under our laws, and there is just no
basis for concludind that a statute designed to
regulate physicians should apply to chiropractors.

Now, in the Murphy case, the plaintiff brought a
negligence action against her chiropraétor, and she
ba51cally had a two-pronged theory in brlnglng her
case. One was that the chiropractor was negligent in
not referring her for medical treatment; and, second,

14
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that he was negligent in failing to obtain her informed
consent. And in support of her theory of negligence in
failing to obtain informed consent, she specifically
cited the statute 448.30, and the Court of Appeals
looked at that and said, no, that doesn't apply to
chiropractic. This statute, on its face, applies only
to physicians, and 448.30 is applicable to physicians
and to cases that derive from medical malpractice
claims. It does not apply whatsoever to a chiropractic
negligence case.

Based upon the clear language in the statute in
the Murphy case, it's clear that anything deriving from
that statute would not apply to a chiropractic
negligence case.

The special form verdict contained in 1023.1 was
created based upon the law as set forth in section
448.30. Therefore, it does not apply to a chiropractic
negligence case, and the Court was correct in-refusing
to submit thaf form verdict to the juryt ”

The failure for a chiropractor to obtain the
informed consent of his patient just simply constitutes
negligence, and the defense is quite concerned about
the fact that there do not seem to be the same types of |
limitations on that obligation as there clearly exists
for physicians. That's because the legislature chose *

15
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to create those limitations for physicians. If there
are to be similar written limitations on the scope of
the duty of a chiropractor to obtain informed consent,
those limitations are not for us to create here. Those
limitations should be created by the legislature or by
the Department of Regulation & Licensing. They have,
for whatever reason,.chosen not to create such specific
parameters on the duty of a chiropractor to obtain
informed consent.

Prior to 1997, there was no written regulation at
all requiring chiropractors to obtain informed consent.
Since that time there has been no modification to the
Adninistrative Code provision that's in place.
Presumably, there is a reason for that. It's not our
job to usurp the role of the legislature and create
obligations that they specifically decline to create.

The defense has arqued, I think, today and back at
the instruction conference that if we don't apply this
scope of informed consent that exists for physicians,
then the obligatibn of a chiropractor to obtain
informed consent ié\limitless, and that's simply not
true. _

The limits upon that obligation are those that
would be imposed by a reasonable chiropractor under the
same conditions that were faced by Dr. Boyson. And we

16
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heard lots of testimony during the trial from Dr.
Murkowski, the plaintiff's liability expert; from Dr.
Wilder, the defense liability expert, as to the
incidence of neurovascular injury resulting from
cervical manipulation, as well as the necessity of
informing a patient of that risk. And even Dr. Wilder,
the defeﬁse liability expert, testified that he informs
his own patients of this risk. &And so it's not as
though, if we don't apply 448.30 in this situation,
that it's just a slippery slope with no end. There are
limits, and that is what the jury determined in
deciding whether or not Dr. Boyson met the standard of
care. Use of 1023.1 would have just simply confused
and misled the jury because it stated incorrectly the
law that applied to this case.

Now, even if the Court would determine that it was
error to use that -- or decline to use that particular
verdict form, it was really harmless because the Jjury
was informed of the law for physicians under section
448.30, when the Court instructed the jury on informed
consent using the Court's version of 1023.2.

The Court will recall that the plaintiff, in fact,
objected to the Court's use of 1023.2 at trial.
Instead, the plaintiff submitted his own proposed
instruction on informed consent. That was not derived

17
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from thé statute applying to physicians. We, instead,
submitted a proposed instruction that was based upon
the Black's Law Dictionary definition of informed
consent.

The Court overruled our objection and decided to
use 1023.2. That instruction, as a whole, correctly
stated the law underl448.30, and, if énything, the
defense benefited from the Court's use of that
instruction because for the reasons I've already ‘
stated. The instruction, 1023.2, does not apply to a
chiropractic negligence case. It's derived from
medical malpractice cases, which are not binding or
precedential in relation to chiropractic negligence
cases, and they're based upon a statute that clearly,
on its face, does not apply to chiropractic negligence.

The cases that the defense cites related to the
use of 1023.1 and 1023.2 are medical malpractice cases,
cases brought under chapter 655, which does not apply
to chiropractic; cases involving alleged violations of
the statute 448.30, which do not apply to chiropractic.
Therefore, those cases are not binding on this Court
and do not providé us with any binding precedent

relating to this issue.
Now, the defense indicates that there was evidence
from which the jury might have concluded that there was

18
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theory whereby the cervical adjustment had absolutely

no basis for a risk between the risk of neurovascular
injury following a cervical adjustment, and I believe
the overwhelming evidence suggested that in fact there
was a risk. There was dispute about the incidence of
such a risk in 1997, but both plaintiff's liability
expert and the defense liability expert conceded that
there was, in fact, a risk; and, in fact, the evidence
showed that the belief back in 1997 was that the
incidence of such an injury occurring following
cervical adjustment was even higher in 1997 than it was
today. ©So the assertion that the jury would have been

misled in some way, I don't think, is supported by the

evidence whatscever.

With respect to causation, I don't believe there
is any probability that the jury was misled. The
defense was requesting the Court to use the final
paragraphs, 1023.8, which simply did not apply to the
facts of this case. Those paragraphs'addresé
situations where there may be an aggravation of a
pre-existing condition or where two health conditions
may have acted in concert to cause a particular injufy
to a plaintiff. And here there was no evidence that
anything such as that existed.

Dr. Viste, on behalf of the defense, proffered a

19
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nothing whatscever to do with Mr. Hannemann's injury,
and the ~-- the plaintiffs, on the other hand,
maintained throughout the trial that it was the
cervical adjustment that caused Mr. Hannemann's injury.

There was no evidence presented to the jury
whatsoever that, in any way, the meningitis and the
cervical adjustment could have somehow acted together
to cause the injury. There was no evidence presented
that the cervical adjustment could have aggravated the
condition of meningitis, which could have exacerbated
Mr. Hannemann's injury. Therefore, the Court was
correct in declining to use that instruction and
instead properly instructed the jury using the standard
causation instruction No. 1500.

The .interest of justice do not support a new trial
in this case. The interest of justice support the
finality of this jury's verdict. The -- this case is
not a case_where the real controversy was not tried.
The real controversy was tried; This case was brought
as a negligence action. The jury heard quite a heavy
volume of evidenﬁe on negligence. Closing arguments
consisted of vigorous arguments by both counsel as to
whether or not Dr. deson was negligent., The failure
of Dr. Boyson or ahy chiropractor to obtain the
informed consent of his patient is simply negligence.

20
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it's a component of the chiropractic standard of care,
and the jury, after hearing all of the evidence and
considering the Court's instructions, rerdered a
conclusion, and that should not be disturbed by this
Court.

MR. KOENEN: Briefly, Your Honor
Plaintiff's argument, if I understand it right, seems
to suggest that the duty of informed consent and all of
its limitations must flqw from the legislature, and if
it's not -- if the legislature in 448.30 or some other
statute doesn't set it out, then it doesn't exist.
That gives the legislature, frankly, way more credit
than I think it deserves. They -~ 448 was nothing more
than the legislature codifying the existing common law
that existed long before the mid 1970s. This whole
concept of informed consent, it grew out of the assault

and battery laws. It existed well before, and it

‘exists for chiropractors, doctors, anybody who was

accusedAof, in that time, committing a battery'upon
somebody without their permission that led to an
injury. It really -- to say that, unless the
leglslature specifically codifies this with respect to
chlropractors, ignores years and years, decades, of
common law created by the courts, applicable to all,
that predated the creation of 448,30,

21  _
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The argument also mixes and matches. It suggests
that because 448.30 applies only to doctors, therefore,
speclal verdict questions need not be asked of, you
know, requiring each of the elements of informed
consent. 448.30 has nothing to do with verdict
question fbrmulation. It has to do with instructions
and what the law is and whether there is or isn't
informed consent.

This Court though -- and it's a total judicial
function -- is required to identify the elements that
must be proven and then ask the appropriate questions
to find out whether they have or haven't. That has
nothing to do with statutes. That's -- that's a
judicial function, interpretation of the law, whether
it come from common law or statutory, énd that's the
problem. That's what wasn't doné here. We don't
know -- we had an allegation of informed consent
violation with né questiens by which to determine
whether they met the elements of that, and whether it's
medical malpractice, chirppractic malpractice or sexual
assault, frankly, there's elements that need to be
proven and shown, and you can't just throw it in under
a negligence umbrella.

And those.are;the:comments I'd have to plaintiff's
arguments. '

22
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THE COURT: I think the real ~-- the real
issue in this case was what caused the stroke. And I
think both the state -- I mean, both the plaintiff and
the defense put on a strong case as to their theory as
to what caused the stroke itself; and, in my opinion,
the jury could have went either way. They could have

bought the defense theory that it was the meningitis

and the -- and the way the spots looked on the spine
from some of the -- I don't know which one of those
negatives that we were shown, if that was the -- they

took that slice of the neck and they look down and find
five or six spots, and that theory was, therefore,
since it wasn't just one big spot, this was not a
stroke that was caused by -- by the adjustment. They
could have bought that theory.

They could have bought the theory that the
plaintiff, I think, successfully argued and presented
that the stroke was caused by the adjustmént and that
the -- the activities on the 23rd, the second time, was
clearly negligent, in their opinion. And that's what
they bought.

I think the instructions, if they were in error in
any way[ were not substantial as to the decision in
this case, and your mgtiohs are denied,

MS. SCHNEIDER: Thank you.,
230
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MR. KOENEN: Thanks, Judge.

(Proceedings concluded at 3:09 p.m.)
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STATE OF WISCONSIN)

)} ss.
OUTAGAMIE COUNTY )

I, Jeanne L. Spoehr, certify that I am the
official court reporter for Branch IV of the Circuit Court
of Outagamie County; and as such court reporter, I made
full and accurate stenographic notes of_the foregoing
proceedings; that the same was later reduced to typewritten
form; and that the foregoing is a full and accurate
transcript of my stenographic'notes 50 taken.

Dated and signed in the City of Appleton on

the day of ?Z , 2003.
&

(Wee. Py b

Jeange'[L. Spoehr

Regi red Merit Reporter
Certified Realtime Reporter
Outagamie County Justice Center
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STATEMENT COF THE ISSUE PRESENTED FOR REVIEW

1. Did the trial court commit prejudicial error when
it refused to submit any jury guestions on the issue of
informed consent after instructing the jury it could find
Dr. Craig Boyson negligent for failing to obtain informed
consent?

Answered "no" by the trial court.

Answered "yes" by the court of appeals.

STATEMENT OF THE CASE

I. NATURE OF THE CASE.

This lawsuit involves a c¢laim of chiropractic
malpractice. The plaintiff-respondent-petitioner, Gary
Hannemann, alleges Dr. Craig Boyscn caused a neurovascular
injury while providing chiropractic care in August of 1997.
(R.2; Supp.App., pp.101-103).1 Dr. Boyson, the defendant-
appellant, denies he was negligent or did anything which
caused an injury to Hannemann. {R.4) ., It is Dr. Boyson's
contention that Hannemann's injuries were the result of
spinal meningitis, a cendition which caused his
hospitalization in July of 1997, (R.60, Ex.15 and

R.62,p.149,1.16-p.151,1.15).

' The abbreviation "Supp.App." stands for the Supplemental
Appendix filed herewith by Dr. Boyson.



IJI. STATEMENT OF FACTS.

Dr. Boyson is a chiropractor who has been practicing
since 1978. Between July 22, 199¢, and August 23, 1997, he
saw Hannemann approximately 40 times for chiropractic
treatments to the neck and back. (R.63,p.160,11.16-25).

Hannemann c¢laims Dr. Boyson initially injured him on
Thursday, August 21, 1997, while performing & cervical
adjustment. (R.63,p.109,1.24-p.110,1.1). On that date,
Hannemann was experiencing back pain and shoulder
stiffness. (R.63,p.107,1.22-p.108,1.7). As a result, he

made an unscheduled wvisit to Dr. Boyson's office for

treatment. {(R.63, p.120,11.7-15). After describing his
symptoms and undergeing an examination, Dr. Boyson
delivered a cervical adjustment. (R.63,p.108,1.20~
p-111,1.4).

According to Hannemann, the August 21, 1997,
adjustment involved Dr. Boyson placing both hands on the
side of his face and then rotating or twisting the head
until there was a "crack.” (R.63,p.109,1.34-p.110,1.8).
Hannemann claimed he experienced pain at the time of this
adjustment. {R.63,p.109,1.22-p.110,1.1). Immediately -
after the adjustment, however, Hannemann proceeded to
downtown Lppleton to join friends for drinks.

(R.63,p.111,11.5-15 and p.113,11.12-25). At that time, he



was no longer feeling any pain. (R.63,p.114,11.1-16}.
Later in the evening, Hannemann returned to his apartment
and went to bed. (R.63,p.162,1.19-p.163,1.18). He does
not recall experiencing any pain or problems that night and
slept well. (R.63,p.163,11.10-21).

On Friday, August 22, 1997, Hannemann woke up, had a
cup of coffee and went to work. {R.63,p.163,1.19-
p.164,1.5). During the morning hours, he felt normal and
had no physical probklems. (p.163,1.19~-p.164,1.2). At
approximately 1 p.m., however, he noticed his left 1leg
"acting‘ up." (R.63,p.118,11.8-30). This caused him to
call Dr. Boyson's office and schedule an appointment for
the next day. {R.63,p.117,1.1-p.118,1.10). After
finishing the day's work, Hannemann recalls driving back to
downtown Appleton to join his friends fcr dinner and
drinks, (R.63,p.118,1.14-p.119,1.18). Because Hannemann
was not feeling well, he did not consume any alcoholic
beverages. (R.63,p.165,1.25-p.166,1.17)}. After leaving
his friends, Hannemann returned to his apartment and went
to bed. (R.63,p.119,11.19-23).

On Saturday, August 23, 1997, Hannemann woke up, took
a shower and drove to Dr. Boyson's office at approximately
10 a.m. {R.63,p.119,1.24-p.120,1.10). He recalls

answering Dr. Boyson's guestions regarding his left leg



preblem and undergeocing reflex testing. (R.63,p.120,1.14-
p.121,1.3). He also recalls Dr. Boyscn adjusting his neck
in the same manner as it was done on August 21, 1997.
(R.63,p.121,1.24-p.122,1.17). After the adjustment,
Hannemann left Dr. Boyson's office and cannot recall what
he did the rest of the day. (R.63,p.123,11.14-17). He
does recall, however, his left leg continued to "tingle"
and felt "different." (R.63,p.123,11.18-21).

On Saturday night, Hannemann again went out with
friends to downtown Appleton for dinner and drinks.
(R.63,p.168,1.17-p.170,1.23). As the night went on, he
recalls his left leg became progressively worse.
(R.63,p.123,1.22-p.124,1.2). As a result, he decided to
leave his friends and walk back to his apartment at
approximately 10:30 p.m. (R.63,p.123,1.22-p.124,1.8 and
p.170,1.14-p.171,1.10).

At approximately 3 a.m. on Sunday, August 24, 1997,

Hannemann recalls waking up to go to the bathroom,

(R.63,p.124,1.11-23). At that time, he felt "paralyzed"
and could not move his left side extremities.
(R.63,p.124,1.11-p.125,1.8). As a result, he called his

wife to pick him up and transport him to the emergency room
at the Appleton Medical Center. (R.63,p.125,11.6-20).

After two separate visits tc the emergency room, doctors



determined Hannemann's paralysis was caused by small, non-
hemorrhagic infarcts along Hannemann's brain stem. He was
then admitted for further evaluation and treatment at the
Appleton Medical Center.

Hannemann was discharged from the Appleton Medical
Center on September 2, 1997, and his follow-up care was
handled by Dr. Scott G. Powley, a physiatrist.
(R.63,p.128,11.14-18). At trial, Dr. Powley explained that

Hannemann's condition improved significantly within a short

period of time. {R.60,Ex.20,p.30,11.21-24). Within days,
Hannemann's left arm problems resolved.
(R.60,Ex.20,p.14,11.10-18). Furthermore, Hannemann never

demonstrated any problems with speech, memory or cognitive
functioning. (R.60,Ex.20,p.26, 1.15-p.28,1.9). Hannemann
was able to walk, drive and live on his own within two
weeks of discharge. (R.63,p.131,1.12-p.132,1.2). He was
also able to return to -his Job within ten weeks.
(R.63,p-131,11.7~11). Although  Hannemann's left leg
continued to be weak, he did neot need a ¢ane, brace or
other medical appiiance to assist with ambulation.
(R.60,Ex.20,p.45,11.16-25). Hannemann alsc does not need
any medications, and has not required any medical care
since February of 19995. (R.60,Ex.20,p.45,11.16-25 and

p.43,1.4-p.44,1.3). There are no medical restrictions on



Hannemann's activities, with the exception of fast running.
(R.60,Ex.20,p.44,11.4-11). Dr. Powley also does not feel
Hannemann's problems will worsen into the future.
(R.60,Ex.20,p.45,11.3-15),

At trial, Dr. Boyson disputed Hannemann's description
of the chiropractic treatment provided. Specificélly, he

denied forcefully twisting or rotating EHannemann's head

during the August 21, 1997, adjustment. (R.04,p.38,1.15-
p.-40,1.3}). He also denies Hannemann reporting pain
immediately after the adjustment. (R.64,p.42,11.10-25).

Furthermore, Dr. Boyscn strenuously denied he performed an
adjustment to Hannemann's neck on August 23, 1997.
(R.64,p.50,11.12-18}. Rather, he recalls thoroughly
examining Hannemann, gently stretching muscles in his neck
and then advising him to immediately go to an emergency
room for evaluation. (R.64,p.50,11.14-15 and
R.64,p.50,11.22~-p.51,1.12).

It is also important to note that Dr. Boyson's records
reflect he obtained Hannemann's informed consent prior to
administering chiropractic adjustments. During the initial
office visit on July 22, 1996, Dr. Boyson explained the
chiropractic treatments he planned to perform, including
commonly understood risks and benefits. (R.64,p.20,1.23-

p.21,1.13; and R.64,p.22,1.21-p.23,1.9). This discussion



was documented in Dr. Boyson's chart on July 22, 1996.
{R.64,p.24,11.8-14 and R.59,Ex.3,p.0008, Supp.App.104). In
addition, on July 22, 1996, and November 26, 1996,
Hannemann signed two separate forms confirming Dr. Boyson
explained the chiropractic care he | would provide.
(R.60,Ex.19,p.2 and R.60,Ex.1,p.2; Supp.App.105-108).
These forms also included a statement that the "advantage
and possible complications" of the treatments were
discussed. (Id.}. Dr. Boyscn admitted he did not

specifically discuss the reported risk of a neurovascular

injury, because he understood that risk to be
"astronomical" and based on research which was
"controversial." (R.62,p.117,11.9-24 and R.62,p.121,11.11-

15; Supp.App.109-110; and R.64,p.23,1.18-p.24,1.7).

It is also important to understand that Hannemann was
hospitalized on two occasions for spinal meningitis shortly
before the August 21 and August 23, 1997, treatments. The
medical history reflects Hannemann was experiencing severe
fatigue, malaise, recurrent high temperatures, anorexia,
bi-temporal headaches and neck stiffness for several weeks
in late June and early July of 1997. {R.60,Ex.11). These
symptoms caused Hannemann to go tc the emergency room at
the Appleton Medical Center on June 30, 1997, for

evaluation. ({R.62,p.145,1.1-p.146,1.5}. Three days later,



he repcerted continuing problems te his family physician,
Dr. Richard Haight. (R.60,Ex.12). On July 2, 1997, Dr.
Haight ordered a CT scan of Hannemann's brain, and on July
2, 1997, was admitted to the Appleton Medical Center.
({R.60,Ex.12). During this four-day  hcspitalization,
Hannemann underwent a spinal tap and was evaluated by Dr.
David Brocks, an infectious disease specialist. {(Id.).
Dr. Brooks ultimately diagnosed Hannemann with spinal
meningitis. (R.60,Ex.14,p.0034-0035 and Ex.15).

After discharge from the Appleton Medical Center,
Hannemann c¢ontinued to report "severe" headaches to Dr.
Boyson on August 7, 11, 18 and 21, 1997.
(R.60,Ex.16,p.0030-0031). Dr. Ken Viste, a neurologist,
testified that Hannemann's neurological problems were
probably the result of inflamed brain tissue caused by the
meningitis, and not the cervical adjustments.
(R.64,p.49,1.23-p.50,1.11 and R.64,p.186,1.2-p.188,1.12)}.

III. PRCCEDURAL HISTORY.

Hannemann commenced this lawsuit on August 21, 2000.
(R.1 and 2). In the Complaint, he alleged Dxr. Boyson
negligently provided chiropractic treatment from August 7
to August 23, 1997, (R.2, Supp.App.102,95). He also
alleged these negligent treatments caused a permanent

injury. (Id.). Dr. Boyson denied all allegations of



causal negligence in an Answer filed on August 31, 2000.
(R.4). This matter ultimately proceeded to a jury trial on
February 17, 2003.

At trial, Hannemann argued Dr. Boyson was negligent in
two respects. First, he deviated from the standard of care
in the way he performed the cervical adjustments on August
21 and August 23, 1997. {R.62,p.79,11.2-19 and
R.66,p.69,1.12-p.77,1.2). In support of this argument,
Hannemann presented expert testimony from Dr. Kenneth S.J.
Murkowski, a Michigan chiropractor. Dr. Murkowski
testified that Dr. Boyson was negligent for failing to
conduct proper tests and x-rays prior to administering the
adjustments in August of 1997, (R.60,Ex.23,p.12,1.14-
p.20,1.17). Hannemann also presented evidence suggesting
Dr. Boyson was negligent for performing a cervical spine
adjustment on August 23, 1997, after he began demonstrating
neurclogical symptoms. (R.64,p.114,1.20-p.117,1.8).

The second basis for criticizing Dr. Boyson related to
his failure to inform Hannemann of the reported risks of
neurclogical injuries following cervical adjustments. This
criticism was initially suggested in voir dire when the
jury was asked 1f they thought it was wrong to expect a
doctor to inform a patient of the risks associated with a

procedure. {(R.62,p.40,1.11-p.41,1.13). The theme was



further developed in opening statement when Hannemann's

attorney argued:
Mr. Hannemann should have been told-he should
have been told on the 21st what he was getting
into, but he—when he went back intc that office
on Saturday morning, the 23rd, with those
symptoms, this adjustment never should have been

given, and Dr. Boyson had an obligation to tell
Gary the risk that he was taking.

(R.62,p.91,1.25-p.92,1.6).

During the adverse examination of Dr. Boyson,
plaintiff's counsel pointed out that Hannemann was not told
about the risks of a neurological injury following a neck
adjustment. (R.62,p.121,1.11-16 and R.62,p.129,11.19-24).
Immediately after this point was made, Dr. Murkowski
testified that Dr. Boyson was negligent for failing to
discuss the risks of a neurovascular injury following an
adjustment. {R.60,Ex.23.,p.20,1.18-p.21,1.2). Dr.
Murkowski also testified that the reported risk of a
neurovascular injury following a cervical adjustment is

anywhere between 1 in 1 million, to 55 out of 177

procedures. (R.60,Ex.23,p.24,1.20-p.25,1.5).
Subsequently, Hannemann's attorney introduced § Chir
11.02(5) of the Wisconsin Administrative Code

(R.060,Ex.30,Supp.App.111}), which requires chiropractors to
document the procurement of informed consent in a patient's

records. All of this evidence was then referred to in a

10



closing argument when plaintiff's counsel urged the jury to
find Dr. Boyson negligent for not obtaining Hannemann's
informed consent pricr to the August 21 and August 23,
1997, procedures. (R.66,p.71,1.19-p.74,1.10).

Dr. Boysocn respeonded  to Hannemann's claims by
introducing the testimony of Dr. Jeffrey Wilder, a Madison
chiropractor. Dr. Wilder testified that Dr. Boyson's
treatments on August 21 and August 23, 1697, were
appropriate and within the standard of care.
(R.64,p.91,1.10-p.9%2,1.1¢6). He also explained there are no
reliable tests or examinations a chiropractor can perform

to determine if a patient is susceptible to a neurovascular

injury during a cervical adjustment. (R.64,p.83,1.8-
p.85,1.14). As a result, Dr. Boyson was not negligent for
failing to perform such an examination. (R.64,p.94,1.21-
p.95,1.3).

Dr. Wilder also testified that Dr. Boyson complied
with all informed consent requirements when he obtained
Hannemann's written permission to perform adjustments.
(R.64,p.85,1.23). He explained that the claimed
relationship between neurcvascular injuries and cervical
adjustments in 1996 and 1997 was a controversial subject.
(R.64,p.87,1.21~p.88,1.12 and R.64,p.%6,11.4-8). He also

stated that the reported incidents of neurological injuries

11



following cervical adjustments was exceedingly rare and on
the order of 1 in 5 million to 1 in 6 million procedures.
(R.64,p.87,11.4-11). Under these circumstances, Dr. Boyson
was Jjustified in not discussing this risk with Hannemann.
(R.64,p.86,1.24-p.88,1.22).

The defense also presented expert testimony explaining
that Hannemann's brain stem infarcts were unrelated to
chiropractic care. Specifically, Dr. Kenneth Viste, a
neurologist, and Dr. Victor Haughton, a neuroradiologist,

testified that Hannemann's vertebral arteries showed

absoclutely no sign of a traumatic dissection.
(R.64,p.187,1.12-p.188,1.12 and R.64,p.138,1.20-
p.139,1.1)). Furthermore, the pattern and location of

Hannemann's infarcts were inconsistent with a traumatic
injury. (R.64,p.197,1.15-p.199,1.16; R.64,p.139,11.7-8;
and R.64,p.143,1.22-p.144,1.12). In their cpinion,
Hannemann's prcklems were probably the result of brain
inflammation caused by recent spinal meningitis.
(R.64,p.187,1.12-p.191,1.6 and R.64,p.159,1.19-p.160,1.8).
They do not believe Hannemann's injuries were caused by
chiropractic adjustments. (R.64,p.198,1.25-p.199,1.168 and
R.64,p.138,1.12-p.139,1.1).

Following the presentation of evidence, the court

conducted the required Jjury instruction ccnference. At

12



that time, defense counsel asked the court to rule, as a
matter of law, that -Dr. Boyson satisfied any legal
obligations he owed to cbtain informed consent.
(R.66,p.5,1.15-p.11,1.5 and p.37,1.20-p.39,1.19;
Supp.App.112-118 and Supp.App.127-129). The basis for this
request was: (1) Dr. Boyson did obtain written informed
consent from Hannemann in compliance with § Chir 11.02(5)
of the Wisconsin Administrative Code {R.60,Ex.30;

Supp.App.111); and (2) the law does not require the

disclosure of risks which are "astronomical."
(R.66,p.5,1,15-p.8,1.23; Supp-App.112-115). This request
was rejected by the court without explanation.

(R.66,p.ll,ll.2—5; Supp.App.118}.

In reacticon to the court's decision to permit the
issue of informed consent to go before the jury, Dr. Royson
requested the informed consent instruction in Wis. J.I.-
Civil 1023.2. (R.66,p.33,11.18-21; Supp.App.124 and
Supp.App.145-149). 1In particular, Dr. Boyson requested the
last paragraph of Wis. J.I.-Civil 1023.2 to be read to the
jury, because it defined 1limits and exceptions to Dr.
Boyson's duty to disclose information about risks. {Id.)
Before the court even considered Dr. Boyson's position, the
request was denied. (R.66,p.33,1.22-p.35,1.12;

Supp.App.124-126 and A.Ap.145-146),. Instead, the court

13



provided its own modified version of Wis.-J.I. Civil 1023.2
with the last paragraph deleted. (R.66,p.54,1.11~-
p.55,1.8;R.47-13; Supp.App.133-135 and Supp.App.152-153).

Dr. Boyson alsc made a request that the informed
consent questions in Wis. J.I.-Civil 1023.1 be included in
the special verdict. (R.66,p.34,11.22-214 and
R.66,p.37,1.19-p.40,1.8; Supp.App.125, Supp.App.138-144;
and Supp.App.127-130). These guestions were required
because negligence 1in treatment (covered by 1023.8) is
different than negligence for failing to disclose
infermation (covered by 1023.2) and could not be determined
using a single negligence question. (R.66,p.137,1.20-
p-140,1.18). In addition, the jury also had to determine
whether a reasonable patient would have refused the
treatment aven if information regarding risks was
disclosed. (R.66,p.54,1.17-p.55,1.1 and p.37,1.19-
p.42,1.8; Supp.App.134-135 and Supp.App.127-132). After
significant discussion, and an admission of confusion by
the court, the requested verdict questions were rejected in
the following statement:

We are not going to mess with the verdict. Let

the appellate court straighten this mess out, if
it leads to it.

(R.66,p.42,11.9-11; Supp.App.132). The court then

submitted a special verdict form with only a single

14



guestion addressing Dr. Boyson's negligence. (R.48,
Supp.App-154-15%).

Dr. Boyson also requested the court give the portion
of Wis.-J.I. Civil 1023.8 which instructed the Jjury to
separate out injuries caused by the chiropractic treatment

from those caused by the meningitis when answering the

cause and damage qguestions. The c¢ourt refused this
request. (R.66,p.28,1.11-p.29,1.6 and R.66,p.32,1.12-
p.33,1.9; Supp.App.119-120 and Supp.App.l123-124). Instead,

the court substituted the standard cause instruction in
Wis. J.I.-Civil 1500. (R.66,p.32,1.4-p.33,1.9; Supp.App.
123-124 and R. 66, p. 56, 11.13-23}.

After closing arguments, the Jjury returned a verdict
in faveor of Hannemann. It found Dr. Boyscn was negligent
with respect to his care and treatment of Hannemann, and
the negligence was a cause of his neurovascular injury.
(R.48; Supp.App.154). It also awarded Hannemann damages in
the total amount of $227,000.00. (R.48; Supp.App.155).

On March 10, 2003, Dr. Boyson filed a motion
regquesting a new trial pursuant to Wis. Stat. § 805.15.
(R.50,51,52). The basis for the motion was that the trial
court committed prejudicial error by permitting the issue
of informed consent to be decided by the Jjury without

submitting the special verdict questions contained in Wis.
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J.I.-Civil 1023.1. {R.51). The motion was further based
upon the fact that the Jjury instruction on informed consent
was erroneous, because it did not contain the last
paragraph of Wis. J.I.-Civil 1023.2 which defines the
limits and exceptions to the duty to disclose information.
(R.51).

On April 4, 2003, the court conducted a hearing on the
Dr. Boyson's motion. (R.67; Supp.App.156--180). After
listening to arguments, the court denied the motion in a
one-page statement from the bench. (R.67,p.23,1.1-
p-24,1.1; Supp.App.178-179). A majority of the court's
decision addressed a point which was not relevant to the
motion (i.e., whether the jury believed Hannemann's injury
was caused by an adjustment or meningitis}. The court's
only reference to the issues raised by the motion was the
following sentence:

I think the instructions, if they were in error

in any way, were not substantial as to the

decision 1in this case, and your motions are
denied.

(R.67,p.23,1.22-p.24,1.1; Supp.BApp.178).

On May 2, 2003, the court entered an order denying the

motion for a new trial. (R.56; Supp.App.181). On May 2,
2003, a Judgment was entered against Dr. Boyson for
$231,378.16, plus interest. (R.56, Supp.App.181). Dr.

le



Boyson filed a notice of appeal from the trial court's
Jjudgment on June 5, 2003. {R.58)

On April 13, 2004, the Wisconsin Court of Appeals
ruled that the trial court committed error by not providing
a special verdict form which had separate questions as to
negligent treatment and failure to obtain informed consent.

Hannemann V. Boyson, 2004 WI App 90, 19 19-24.

Specifically, the court held that Wis. J.I.-Civil 1023.1
applies to cases where chiropractors are accused of failing
to obtain infeormed consent. Hannemann, 2004 WI App 96 at
9 20-21.

The court began it analysis by stating that the legal
theories of informed consent are identical, whether applied
to doctors or to chiropractors. Id. at 1 20. Likewise,
the court noted that the principles behind the legal
theories of the informed consent reguirement, the
individual's right to self-determination and the right to
refuse treatment, are also identical when applied to
persons seeking treatment from doctors or chiropractors.
Id. Specifically, the court stated:

This principle of self-determination has been
extended to the doctrine o¢f informed consent:
"Every human being of adult years and sound mind
has a right to determine what shall be done with
his own body; and a surgecn who performs an
operation without his patient's consent, commits
an assault, for which he is liable in damages."

17



Id. (quoting Scholenderff v. Society of New York
ﬁggg., 105 N.E. 92-93 (1914)). Our supreme court
has reccognized that the right to 1liberty under
the state constitution "includes an individuzal's
choice of whether or not to accept medical
treatment.” L.W., 167 Wis.2d at 69, These
principles underlying the doctrine of medical
informed consent apply with equal force to the
doctrine of chircpractic informed consent.

Hannemann, 2004 WI App %6 at 1 21.

In addition, the <c¢ourt recognized the substantial
similarities between doctors and chiropractors that render
the informed consent reguirement applicable to both. For
example, the court acknowledged that the Wisconsin Supreme
Court has held that both medical doctors and chiropractors
are "health care providers.” Id. at 9 21 (citing Arenz v.
Bronston, 224 Wis.2d 507, 515-16, 592 N.W.2d 295 (1999)).
The court also noted that both doctors and chiropractors
"are involved 1in the diagnosis, treatment or care of
patients and both are licensed by state examining boards."
Id. Due to these significant similarities, the court held
that "Wis. J.I.-Civil 1023.1 1is a mecdel for chiropractic
negligence as well as medical informed consent." Id.

Having cencluded that Wis. J.I.-Civil 1023.1 applies
to failure to obtained informed consent claims against
chiropractors, the court addressed whether the trial
court's failure to use the special verdict for Hannemann's

informed consent claim against Dr. Boyscn was prejudicial
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error that required a new trial. The court answered this
question in the affirmative. The court began this analysis
by recognizing that the special verdict must cover material
issues of ultimate fact. Id. at { 22. The court relied
upon Wis. Stat. § 805.12(1) for the correct conclusion that
a special verdict which does not cover all material issues
of ultimate fact is defective. Id. The court then set
forth the three elements Hannemann needed to establish for
his informed consent claim: "(1) that he was not informed
of the risks; (2) that he would not have undergone the
treatment had he known of the risks, and (3) the procedure
caused the injury.” Id. The court realized that the jury
in this case was not asked to determine whether Hannemann
had established all three elements of his informed consent
claim. Id. According to the court, the jury in this case
only answered whether "'Dr. Craig Boyson [was] negligent
with respect to his care and treatment of Gary Hannemann in
August of 1997.° The Jjury answered ‘'yes.'” 1d.
(quotations omitted}. As a result, the court held that
"the verdict questions did not cover the material issues of
ultimate fact necessary to prove Boyson failed to obtain
Hannemann’s informed consent.” Id.

The court rejected Hannemann's argument that the trial

court's failure to submit informed consent verdict
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guestions was harmless error. The court set forth the
correct standard for harmless error which is "whether there
is a reasonable possibility that the error contributed to
the outcome of the action or proceeding at issue." Id. at

f 23 (citing State v. Dyess, 124 Wis. 2d 525, 543, 370

N.W.2d 222 {1985)). The court stated that "[a] reasonable
possibility of a different outcome 1is a possibility
sufficient to “'undermine confidence in the outcome.'” Id.
(quotations omitted). Applying this standard, the court

held that its confidence in the outcome of the verdict in

this case is undermined "because we do not know whether the

jury would have found that all three elements [of
Hannemann's informed consent claim] were present." Id. at
9§ 24. Morecver, the court recognized that there is no way

to know whether the Jjury found Dr. Boyson guilty of
negligent treatment or failure to obtain informed consent.
Id. As a result, the «court concluded that "it 1s
reasonably possible the error affected the jury’s
determination.” Id. Accordingly, the court held that the
trial court's failure tc use *Wis. J.I.~-Civil 1023.1 was
not harmless error and required a new trial. Id.

Subsequent to the decision of the Wisconsin Court of

Appeals, Hannemann petitioned the Wisconsin Supreme Court,

pursuant to Wis. Stat. §§% BO08.10 and 809.62, to review the
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court of appeal’s decision claiming the court issued the
decision inconsistent with prior precedent. This court
granted the petition for review on September 16, 2004.
ARGUMENT

The court of appeals correctly reversed the part of
the trial court decision denying Dr. Boyson's motion for a
new trial. Specifically, the court of appeals was right to
conclude that the trial court's failure to submit the

informed consent verdict form to the jury was an error that

required a new trial. As the court of appeals properly
recognized, there 1is nothing in Wisconsin law which

precludes the use of the informed consent verdict form to
be used in chircpractic cases. Moreover, it is completely
consistent with both the legal theory and the public policy
behind the informed consent requirement for the wverdict
form to be used in chiropractic cases. This court should
therefore affirm the court of appeals' decision.

I. THE COURT OF APPEALS CORRECTLY HELD THAT THE TRIAL

COURT ERRED IN NOT USING THE INFORMED CONSENT VERDICT
FORM IN WIS JI - CIVIL 1023.1.

Hannemann argues that the special verdict form for
informed consent does not apply to chiropractors.
(Hannemann Br. at 11-17). Hannemann is wrong. While there
are some differences between chiropractors and medical

doctors, 1t does not follow that the essential elements of

21



a failure to obtain informed consent claim against a
chircpractor should be eliminated. In fact, it is the
significant similarities between doctors and chiropractors
that render the informed consent reguirement applicable to
both professions. Contrary to Hannemann's contentions,
there is nothing in Wisconsin law that even suggests that
the requirement for informed consent does not apply equally
to both. Indeed, the legal theory and public policy behind
the doctrine of informed consent apply equally to medical
doctors and to chiropractors.

A. The Legal Theory And Public Policy Behind The

Informed Consent Requirement Apply Egqually To
Medical Doctors And To Chiropractors,

In reaching its conclusion that Wis. J.I.-Civil 1023.1
applies to chiropractors and should have been given to the
jury 1in this case, the court of appeals held that "the
legal theories of informed consent for medical doctors and
for chiropractors are the same” and that "the principles
behind the theories are identical." Hannemann, 2004 WI App
96 at 9 20. As explained below, the court of appeals is
exactly right.

The legal duty to obtain informed consent based upon
the negligence theory of liability was first recognized in
the common law of Wisconsin. Specifically, the Wisconsin

Supreme Court first recognized a negligence action for
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failure to obtain informed consent in Trogun v. Fruchtman,

58 Wis. 2d 569, 207 N.W.2d 297 (1973). See Law Note to
Wis. J.I.-Civil 1023.1 at 2. The standard set forth in

Trogun was later followed by the Wisconsin Supreme Court in

Scaria v. St. Paul Fire & Marine Ins. Co., 68 Wis. 2d 1,
227 N.W.2d 647 (1975). See id. The standard set forth in
Scaria was then codified in Wis. Stat. § 448.30. See id.

Thus, the basis for the informed consent requirement is
grounded in the common law of Wisconsin.

As stated above, the court of appeals in this case
recognized the common law origins of the informed consent
doctrine and provided a detailed history behind the
requirement of informed consent. The court began by
recognizing that an individual's right to self-
determination, including the right to refuse treatment, is
one of the most sacred and guarded rights in the common
law. Hannemann, 2004 WI App 96 at 9 20. As a result, the
court held that informed consent requirement applied
equally to doctors and to chiropractors. Specifically, the
court stated:

This principle of self-determination has been

extended to the doctrine of informed consent:

"Every human being of adult years and sound mind

has a right to determine what shall be done with

his own body; and a surgeon who performs an

operation without his patient's consent, commits
an assault, for which he is liable in damages."
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Id. (quoting Scholendorff v. Society of New York
Hosp., 105 N.E. 92-93 (1914)). Our supreme court
has recognized that the right to liberty under
the state constitution "includes an individual's
choice of whether or not to accept medical
treatment." L.W., 167 Wis.2d at 69. These
principles underlying the doctrine of medical
informed consent apply with equal force to the
doctrine of chiropractic informed consent.

Hannemann, 2004 WI App 96 at 9 21.

Because the basis for all informed consent claims
grows out of the same historical concerns and the same
commmon law, all claims, whether against chiropractors or

medical doctors, should have the same basic proof

requirements. To treat these claims completely different,
as Hannemann urges here, has no 1legal or historic
justificaticn.

While it is obvious there are some differences between
chiropractors and medical doctors in the types of medical
treatment each provides, these differences should not be
used to support an argument that a plaintiff can be
relieved from proving all of the elements of an informed
consent claim simply because it involves a chiropractor.

Indeed, there are far more similarities than
differences between medical doctors and chiropractors,
especially for the application of the informed consent
requirement. As the court of appeals noted, both medical

doctors and chiropractors are "health care providers" under
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Wisconsin law Hannemann, 2004 WI App 96 at q 21 (citing

Arenz v. Bronston, 224 Wis.2d 507, 515-16, 592 N.W.2d 295

(1999)). The court also stated that "[bJoth doctors and
chiropractors are involved in the diagnosis, treatment or
care of patients and both are licensed by state examining
boards.™ Id. Consquently, the law requires both doctors
and chiropractors to obtain informed consent before
providing medical care, administering treatment and
performing procedures. To treat these health care
providers so disparately, simply because they utilize
different approaches, would be unfair and without support
in the law.
B. The Wisconsin Legislature And Wisconsin Appellate
Courts Have Not Distinguished The Practice of
Medicine With The Practice Of Chiropractic With
Respect To The Requirement Of Informed Consent.
Hannemann begins by arguing that Wisconsin appellate
courts "have deliberately distingushed the practice of
medicine from the practice of chiropractic."” {Hannemann

Br, at 12). In support of this statement, Hanneman relies

upon Kerkman v. Hintz, 142 Wis. 2d 404, 418 N.W.2d 795

(1988) . (Id.). Hannemann's reliance wupon Kerkman 1is
misplaced. Although the court in Kerkman properly
recognized the differences between deoctors and

chiropractors, there is nothing in that case to even
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suggest that the historical concerns supporting informed
consent do not apply to chiropractors.

Next, Hannemann points out that the requirements for
medical and chiropractic licensure are distinct. {Hanneman
Br. at 12). Hannemann fails to explain why this fact means
that the requirement of obtaining informed consent does not
apply equally tc medical doctors and chiropractors.

Hannemann also tries to argue that the fact that there
are different sources for the informed consent requirement
for medical doctors and chiropractors, Wis. Stat. § 448.30
and Wis. Admin. Code § Chir. 11.02(5), somehow means that
the special verdict form found in Wis. J.I.-Civil 1023.1
does not apply to chiropractors. (Hannemann Br, at 13-14).
Hannemann is wrong. This argument fails because, as stated
above, the informed consent requirement was first
recognized in Wisconsin common law based upon historical
concern of the right of self-determination. Moreover,
there is nothing in either Wis. Stat. § 448.30 or Wis.
Admin. Code § Chir. 11.02(5) to even suggest that Wis.
J.I.-Civil 1023.1 does not apply to chiropractors.

Hannemann also argues that the verdict questions
suggested in Wis. J.I. Civil 1023.1 apply only to medical,
and not chiropractic, malpractice cases, relying wupon

Murphy v. Nordhagen, 222 Wis.2d 574, 588 N.W.2d 96 (1998)
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to support this argument. (Hannemann Br. at 14-15)}). As the
court of appeals in this case correctly concluded,
Hannemann's reliance upon Murphy is misplaced for numerous
reasocns.

The Murphy case invelved a plaintiff who received
chiropractic adjustments for low back pain over a two month
period of time in 1993. 222 Wis. 2d at 576-577.
Unfortunately, the plaintiff's symptoms continued and she
was subsequently seen by a medical doctor who diagnosed a
herniated disk and performed surgery to remove it. Murphy,
222 Wis. 2d at 577-579. Fellowing the surgery, the
plaintiff sued the chiropractor alleging he failed to: (1)
diaghose a herniated disk and refer her to a medical
doctor; and (2) obtain informed consent. Id. at 576. The
chiropractor denied these allegations and moved for a
dismissal of the complaint on the grounds Wisconsin law did
not require chiropractors to make referrals or obtain
informed consent. Id. The trial court granted the moticn
for summary judgment and was affirmed on appeal. Id.

In Murphy, the court of appeals briefly addressed the
applicability of Wisconsin's informed consent laws to
chiropractors. Specifically, the court stated these laws
were "facially inapplicable" to a chiropractic negligence

case. Murphy, 222 Wis.2d at 584. There was no explanation
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given for this statement, other than a reference to Wis.
Stat. § 448.30 (the infcrmed consent statute for medical
doctors}), which mentions "physicians" and not
"chiropractors." Presumably, the court felt the statute's
lack of any reference to chiropractors made it "facially
inapplicable." No further explanation was provided.

As discussed in detail below, the court of appeals'
brief discussion of informed consent does not control the
outcome of this case.

To begin with, Murphy is easily distinguished from

this case. The plaintiff's claim in Murphy involved a
"failure to refer" allegation. By contrast, this case

involves a claim that Dr. Boyson directly injured Hannemann
with a chiropractic adjustment. In light of the fact
Wisconsin law does not require chiropractors to make

referrals to medical doctors (See Kerkman v. Hintz, 142

Wis.2d 404, 420-21, 418 N.W.2d 795 (1998)), it follows
there would be no duty to explain the availability of
alternative modes of medical treatment consistent with
informed consent laws. On the other hand, explaining the
risks of a complication directly following a chiropractic
treatment would be consistent with informed consent law.

There is no reason to assume that just because the Murphy
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court found no duty to obtain informed consent in a failure
to refer, it would reach the same decision in this case.
More importantly, the decision in Murphy was reached
before the Wisconsin Adminsitrative Ccde explicitly
required chiropractors to obtain informed consent.,
Although the informed consent requirement is long~standing
in Wisconsin common law, the court in Murphy essentially
ignored the common law and relied solely upcn Wis. Stat. §
448.30 to support its decision. As the court of appeals in
this case properly recognized, the treatment at issue in
Murphy occurred in 1993, three years before the creation of
Wis. Admin. Code § Chir. 11.02(5). Perhaps the exisitence
of *Wis. Admin. Code § Chir. 11.02(5) would have changed
the result in Murphy. Regardless, the existence of Wis.

Admin. Code § Chir. 11.02(5) renders the decision in

Murphy, that Wisconsin's informed consent laws are
"facially inapplicable” to chiropractic cases, as

inapplicable to this case.

Finally, it would be totally inconsistent and unfair
for Hannemann to introduce Wis. Admin. Code § Chir.
11.02(5) and argue throughout the trial that Dr. Boyson had
a duty to obtain informed consent, and then assert
Wisconsin's informed consent laws do not apply. The

elements of an informed consent claim, whether it is made
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against a medical doctor or chiropractor, are the same. It
would be completely unjust to argue that a defendant can be
liable for failing to obtain informed consent, and then not
require proof of all of its essential elements.

The trial court should not have rejected Dr. Boyson's
request for verdict questions on the issue of informed
consent. This was a prejudicial error which requires a new
trial.

C. For Both Medical Doctors And Chiropractors, The

Concepts Of "Negligence In Treatment" And

"Negligence For Failing To Obtain Informed
Consent" Are Separate And Distinct.

Hannemann defends the trial court's failure to utilize
the special verdict form for informed consent in this case
by claiming that, for chiropractors, "negligence in failing
to obtain informed consent is legally indistinct from
negligence in the provision of diagnosis and treatment of a
patient." (Hannemann Br. at 16). This argument is without
merit.

The concepts of "negligence in treatment" and
"negligence for failing to obtain informed consent™ are

separate and distinct. Johnson v. Kokemcor, 199 Wis.?2d

615, 629, n.16, 545 N.W.2d 495 (1996). A doctor is
negligent in treatment when there is a diagnosis or

therapeutic care which deviates from applicable standards.
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Wis. J.I. Civil 1023 and Wis. J.I. Civil 1023.8. A doctor
is negligent for failing to obtain informed consent when
there is a failure to disclose information about the risks
of a procedure which a reasonable patient would want to
know. Wis. J.I. Civil 1023.2. A doctor can be found
negligent for failing to obtain informed consent even in
Situations where the diagnosis and treatment provided were

flawless, Trogun v. Frutchman, 58 Wis. 2d 569, 599, 207

N.W.2d 297 (1973) and Scaria v. St. Paul Fire & Marine Ins.

Co. , 68 Wis. 2d 1, 12, 227 N.W.2d 467 (1975) . The two
concepts are not interchangeable.

A review of the historical development ¢f the informed
consent requirement in malpractice cases reveals why it is
different from negligence in treatment. Prior to 1973, a
bhysician's liability to a patient for failing to obtain
informed consent was based on the tort of ‘"battery."
Johnson, 199 Wis.2d at 628-629, The rationale for treating
it this way was the thought that every person had a right
to make decisions about what should be done to his or her
bedy, and no physician had permission to interfere with

that right by failing to provide the information necessary

to make intelligent choices. Martin v, Richards, 192 Wis.
2d 156, 169-170, 531 N.W.2d 70 (1993). Under the pre-1973
law, a physician who performed a procedure without
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permission, or without explaining its risks, committed a
"battery." Trogun, 58 Wis. 2d at 596-599.

In 1973, the Wisconsin Supreme Court in Trogun
determined the failure to obtain informed cecnsent was more
properly classified as "negligence" than "battery." The
court explained the "anti-soccial nature" of battery did not
fit well in the typical physician-patient relationship.
Trogun, 58 Wis.2d at 3599. As a result, the failure to
obtain informed consent in malpractice cases became
recognized as a form of negligence.

The fact Wisconsin courts now classify the failure to
obtain informed consent as a form of negligence does not
mean it is the same as negligence in treatment. To the
contrary, cases after Trogun make it quite clear the two
concepts are fundamentally different. In Johnson, the
Supreme Court said:

Although an action alleging a physician's failure

to adequately inform a patient is grounded in

negligence, it 1is distinct from the negligence

triggered by a physician's failure to provide
treatment consistent with the applicable standard

of care. The doctrine of informed consent

focuses upon the reasonableness of the

physician's disclosures to a patient rather than

the reascnableness of a physician's treatment of

that patient.

199 Wis. 2d at 630, n.l6.
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In Finley v. Culligan, 201 Wis. 2d 611, 548 N.W.2d 854

(Ct. Bpp. 1996), the court of appeals specifically declined
to treat negligence in treatment the same as negligence for
failure to obtain informed consent and stated:

A failure to diagnose 1s one form of medical

malpractice. See Wis. J .I. Civil 1023 . . . a

failure to obtain informed consent 1s another

discrete form of malpractice, requiring a

consideration of additional and different

factors. See Wis. J.I. Civil 1023.2.

Finley, 201 Wis. 2d at 628.

In light of this case law, 1t was clearly erroneous
for the trial court to try and resolve both claims with one
jury question. This simply is not possible, because the
essential elements of an informed consent claim are
different than a claim based on negligent freatment. To
succeed on a 1informed consent c¢laim, a plaintiff must
establish: (1) the patient was not told of treatment risks
and alternatives; {(2) a reasonable patient would have
refused treatment or chosen an alternative if he or she had
been adeguately informed; and (3) the failure to disclose

information was a cause of the patient's injuries. Fischer

v. Wisconsin Patients Compensation Fund, 2002 WI App 192, 1

8, 256 Wis. 2d 848, 650 N.W.2d 75, 78 (citing Martin v.

Richards, 192 Wis. 2d 156, 531 N.W.2d 70 (1995)}. 1If these
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elements are not established, a claim based on informed

consent must fail.

Because the trial court never asked these fundamental
guestions in the special verdict, it is impossible to know
if any of the essential elements of Hannemann's informed
consent claim were proven. Consequently, the trial court
erred by not utilizing the special verdict form for
informed consent in this case.

II. THE COURT OF APPEALS CORRECTLY DETERMINED THAT THE
TRIATL, COURT’'S ERROR IN NOT SUBMITTING A SPECIAL
VERDICT ON INFORMED CONSENT WAS NOT HARMLESS ERROR AND
THEREFORE REQUIRES A NEW TRIAL.

Hannemann argues that the trial court’s error 1in
failing to utilize the special verdict for informed consent
in Wis. J.I.-Civil 1023.1 was harmless error. (Hannemann
Br. at 17-19). Eannemann is incorrect.

It is well-established in Wisconsin that "a new trial

shall not be granted for an error unless the error has

affected the substantial rights of a party." Martindale v.

Ripp, 2001 WI 113, 931, 246 Wis. 2d 67, 629 N.W.2d 698
{(citing Wis. Stat. § 805.18(2)). 1In other wcrds, the error
must not be harmless. As the court of appeals in this case
correctly stated, the standard for harmless error 1is
whether there is a reasonable possibility that the error

contributed to the outcome of the action or proceeding at

34



issue. State v. Dyess, 124 Wis. 2d 525, 543, 370 N.W.2d

322 (1995); Martindale v. Ripp, 2001 WI at 932. The

reasonable possibility of a different outcome is a
possibility sufficient to “undermine confidence in the
cutcome.”  Dyess, 124 Wis. 2d at 545; Martindale, 2001 WI
113, at 932.

The trial court's decision not to submit verdict
guestions on informed consent was clearly not harmless
error and therefore requires a new trial, In this case,
there is a reasonable possibility that the trial court's
error in failing to utilize Wis. J.I.-Civil 1023.1 for
Hannemann's informed consent claim against Dr. Boyson
contributed to the outcome of the trial. Because the court
did not ask informed consent questions, it is impossible to
know if the jury found Dr. Boyson negligent in his
treatment of Hannemann (i.e., by failing to do proper tests
or by failing to perform a proper adjustment) or negligent
for failing to provide information about the risk of a
stroke. It is vitally impertant Lo make this
determinaticn, because if the jury determined Dr. Boyson
was negligent solely for failing to disclose information
about a stroke, it then would have had to determine whether
this information would have made any difference in the

outcome (i.e., would a reasonable patient in Hannemann's
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position have refused the treatment if the information had
been provided?). Obviously, there 1is a ‘'reascnable
possibility” a Jjury could have concluded a reasonable
patient in Hannemann's position would have gone forward
with the adjustment even with information about the remote
possibility of a stroke. If this would have occurred, the
required element of an informed consent claim would not
have been established, and Dr. Boyson would not be liable
to Hannemann. The trial court's decision not to submit
verdict questions on informed consent was clearly not
harmless errcr for Dr. Boyson, because it deprived him of
the "reasonable possibility" of obtaining a defense
verdict.

At a minimum, the omission of special verdict
questions on the issue of informed consent "undermines
confidence"” that the outcome in this case 1is Jjustified.
Because it 1s now impossible for anyone to know why a Jjury
found Dr. Boyson negligent (i.e., was he negligent in his
treatment or negligent for failing to disclose
information?), it is also impossible to know if Dr. Boyson
would have been vindicated if the jury had determined his
failure to disclose information regarding the risk of a
stroke was not causal of any injury. This uncertainty as

to the validity of this verdict requires a new trial under
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the standards of Dyess, Martindale and Wis. Stat. §

805.18(2) and in the interests of justice. This court
should therefore affirm the ourt of appeals' decision.
CONCLUSION
For the reasons set forth above, Dr. Boyson
respectfully requests that this court affirm the court of
appeals' decision reversing the trial court's denial of Dr.

Boyson's motion for a new trial.

Dated at Milwaukee, Wisconsin, this 8th day of
November, 2004.
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STATE OF WISCONSIHN CIRCUIT COURT OUTAGAMIE COUNTY

BRANCH A

Gary Hannemann and

Mary Jo Hannemann, his wife,

plaintiffs,
COMPLAINT ;
vs. _ Case No.: 8@-CV- oS
Personal Injury - Auto: 30101
Craig Boyson, D.C., OUT&GAM‘E COUNTY
The ABC Insurance Company, $= 5 am %E &3
{Gary‘s health insurance} AUG 21 2000
defendants. gl T R e Yo
U#F COLBS

1. The plaintiffs, Gary and Mary Jo Hannemann, are husband and
wife and residents of Appleton, Outagamie County, Wisconsin.

2. The defendant, Craig Boyson, is a doctor of chiropractic with
his principle place of practice in Appleton, Outagamie County,
Wisconsin.

3. The defendant, The ABC Insurance Company, is a so-called
professional liability insurance company which at all times
relevant to the allegations of this complaint had in full force and
effect a policy of insurance which provided coverage for all those
claims this complaint makes against Craiq Boyson, D.C., and it is
therefore named as a defendant in this action pursuant to the
provisions of Wisconsin law.

i
4. Blue Cross & Blue Shield United of Wiscongin made payment for
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the treatment which was necessary for the injuries suffered aas a

proximate consequence of the defendant’s negligence, as is alleged

below, and it is therefore made a party to this action sclely for

the purpose of asserting any claim for subrogation or othexr right

of reimbursement it might have.

5. From August 7 through August 23, 1997, the

defendant.

negligently provided chiropractic treatment to the plaintiff, Gary

Hannemann,

as a proximate consequence of which the

plaintiff

suffered serious and permanent injury, he was unable to undertake

his normal activities for a sustained period of time, he was forced

to expend substantial sums for his medical care and treatment, and

-he was otherwise permanently injured and harmed.

6. The plaintiff, Gary Hannemann, was at all times relevant to the

allegations of this complaint in the exercise of due and reasonable

care for his own safety.

7. As

a further direct and proximate consequence of the

defendant’s negligence, the plaintiff, Mary Jo Hannemann, sustained

a loss of

WHEREFORE,

her husband’s services, society, and consortium.

the plaintiffs respectfully request that judgment be

entered in their favor, as follows:

1) Against the defendants Craig Boyson, D.C.,
and the ABC Insurance Company, for such amount
of compensatory damages as is deemed
appropriate by the triex of fact;

2) Against Blue Cross & Blue Shield United of
Wisconsin foreclosing any claim for
subrogation or other right of reimbursement
for the payment or provision of health care.

3)+Against all deféndants for attorney fees,
costs, and interest]to the full extent allowed
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pursuant to Wisconsin law.

\\ Y
Dated this \é?b' day of Futy, 2000.
ROBINSON, PETERSON,
055, LLP

C. Peterson
At neys for Plaintiffs
State Bar No.: 1010965

MAILING ADDRESS:

200 East College Avenue
P.0. Box 5159

Appleton, WI 54913-5159
(920) 831-0300

**PLAINTIFFS HEREBY DEMAND A JURY OF TWELVE**
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Date ’/ / «:1.1 / %fc \\
PATIENT INFORMATION QUESTIONNAIRE

\

| . Néme‘ 'H,A NN[Z (MAN ]\) First QA Q \Y? Middle H
\ddress B{q K HARR\S ST A]OT- é City JQHD‘PL@JTOO\)
tate I/U_—/\—/ 7 Zip 5 (/4 ! i

Sex M/M F L

\ge H l Date of Birth —E‘J ] / 5 - Marital Status S MM D} w(

iS4 b ﬂg - 5 é -] 70] 0 Occupation B]QNKI Nl;
rivers License # )

p APPLET MWD
moloyer bREEN TREE FINANCIAL 0RGoess j047 N.LYHNDALE AVE, ésl{uqr}gé l.
lorne Phonea #( LTt{L!_) qu) - Ci /9\3 Work Phone #( L{(q ) ]3{ -_3{07

lame o-f @/ Parents M J%R\'f 3/0 Occupation ﬁEbu CATO IQ
cuse % Parent EmployerApM ETO U /Q( R Z?AQ SFHUQ L D'ﬂWork Phone #( }
learest Re!ativegz’foﬂ i& HAN& ’T/ I“\%\N N Phone #( L{ lq ) 735 - 09\1 q'\

“*WHO REFERRED YOU TO OUR OFFICE? __ N

ihat are your primary complaints?

ther doctors seen for these problems:

ate of accident or beginning of illness:

ow did it occur?

ave you been treated for any health condition in the last two years?  YES 4 NO }d

Describe:

Ime of Medical Physician: ,DR K ] CHAE\\) H AI Gm
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zdications you now take:

w is most of your day spent?  SITTING [ WALKING [ OTHER [ D R 1// ’U &




:ALTH QUESTIONNAIRE: Please check the symploms you are now experiencing:

MUSCULO-SKELETAL NERVOUS GASTRO-INTESTINAL CARDIQ~VASCULAR
- SYSTEM SYSTEM SYSTEM RESPIRATORY SYSTEM

>_<’_Low Back Problems Numbness Poor Appetite Chest Pain

_Pain Baetween Shoulders Loss of Feeling Poor Digestion Pain Over Hyeért
.-__Neck Problems Paralysis Gas Production Irregular Haartbeat
___Arm Problems Dizziness Excessive Hunger Poor Circulation
__ itegProblems Fainting Difficult Chewing Ankle Swelling

Swallen Jeints Headaches Difficult Swallowing Harden -Arteries

ik

Excessive Thirst
Nausea

Painful Joints
Stiff Joints

___ Muscie Jerking
Forgetfuiness

____Sore Muscles Confusion Vomiting Focd
___ Weak Muscles Depression Vomiting Blood
____Walking Problems Fatigue Abdominai Pain
Diarrhea
GENITO-URINARY FEMALE Constipation
SYSTEM Black Stool
Vaginal Discharge Bloody Stool

il

Hemorrhoids
Liver Trouble
Gall Bladder Problem

Vaginal Bleeding

Vaginal Pain

Breast Pain

Lumps on Breast
Are You Pregnant’?

O YES 0 NO

Bladder Trouble’
Excessive Urination
Scanty Urinaticn
Painful Urination
Discolored Urine
Prostate (Man)
Bed-Watting

Varicose Veins
Blood Pressure

EYE, EAR, NOSE, THROAT

Asthma

Colds

Deafness

Ear Pain

Ear Discharge
Swollen Glands
Vision Changas
Nose Bleeds
Sinus Problems
Mouth Soreness

|

L

i

va you aver: if yes, briefly Explain:

YES gg
ida broken bona? ...

AN

360 NOSPIANZOAT - oo e A i

ad strains or SErains? i

;ed a cana, crutch or other suppeort? ... X

190 SITUEK UNCANSCIOUST oot

hospitalized for other than surgary? ...

) you:
ke minerals, herbs or vitamins? ... >_<

iink you need minerals, harbs or vitamins? ......
e any drug ailergy? ... X

hen did you last have:

NPIBL X-TRY 1. eoeeeees e et et et e
BNA] BXAMINAIION oreeeeraeerieree e eerreean s ar e ra e s bbb
WSIGA] OXAMINATON L.eivv e

|
|

LONGER

PLEASE PRESENT YOUR INSURANCE CARD TO THE RECEPTIONIST TQ BE PHOTOCOPIED. THANK YQU.

inderstand and agree that health and acciden! insurance policies are an arrangement between an insurance c
rthermore, | understand that this Chiropractic Office will prepare any necessary reports and forms to assis
ym the insurance company and that any amount authcrized to be paid directly to this Chiropr
count on receipt. However, | clearly understand and agree that all services rendered to me are ch
rsonally responsible for payment. 1 also undarstand that if 1 suspend or terminate my care and traatmen
nices rendered 1o me will be immediately due and payable. Any past dua accounts will be charged a 1

er 30 days.

ite: 7 - ;L;l = ?L

arrier and myself.
t me in making collection

actic Office will be credited to my
arged directly to me and that [ am

t, any fees for professional
5% per month finance chargé

4

{IF PATIENT IS A MINOR, NAME OF PARENT, GUARDIAN, ETC )

Signed: )jja/)/(}/ #M/}'\KA/T\A/Y\/(\/

AUTHORIZATION FOR CHIROPRACTIC TREATMENT

the undersigned, a patient in this office, hereby authorize BOYSON CHIRCPRACTIC OFFICE to 2
cassary, and to perform the following therapy and manipulation and such additional therapy or proc

sapeutically necessary on the basis of findings during tha course of said treatment.

araby certify thal | have read and fully understand the reasons above Authorization for Chiropractic
ave named treatment is considered necessary, its advantage and possible complications, if any, as we

yment, which ware exptained to me by BOYSON CHIROPRACTIC OFFICE.
. certify that no guarantee or assuranca has made

Signed:

to the results that may be obtained.

dminister such treatment as is

edures as are considered

Treatments, the reasons why the

Il as possible alternative modes

te: 7‘;&—.(?@ A/MU/I Mv/r‘ﬁ/‘/)’\ﬂ T,
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/\QJO AUTOMOBILE ACCIDENT QUESTIONNAIRE

PLEASE ANSWER ALL THE QUESTIONS COMPLETELY

Today's Date__|| N sss__39¢% __E¢ 7749
.uastl\.iame_ﬂﬁf\”\)i}, AN Frst_ A f%) Mid. Int. H

sadress 106 QVERLAND R D City APPLETUN\

sate W zp H49LL Home Phone #_ 114y 733 . 7143

work Prone #1143 731 . 3197 Marital Status s 0 M 0O w D
Date of Birth 5 /| /53~ occupation BANEEP.

employer O KEENTARE FINANCIRL GFRVICING Chp P

Employer Add/Cty/St/Zip

Spouse / Parents Name MAQ k() \TO Employer A FFZETJ P-/ A JQ EA SC'HQQL D

"*"WHO REFERRED YOU TO OUR OFFICE?

Jate of Acmdent/!njury H / J O / q % Time | : 3J l }.”(\ MM&Z@/ PM
3!ease explain in detail how your accident happened: ﬂm%/\f{ //{,C%ﬁ’, thr 6&(& /é{/j—('/ (—;%
uff\Q/ ?/d%f/(%)/hu/’ Alans /%%L é{ &VVE"Q& %\'ﬁ/ﬁ ol ,‘é/fﬂ{f ,(/,t’,g Mg

MW mf&é o@fc/ ?’/Mc’mmﬂ Tedv s /Z/C{/ e v &% Wlica

lere police notified?  YES m NO ] Do you have a police report?  YES E NO [] /

‘ere you knocked unconscious?  YES ([ NOA] if so, for how tong?

>u were struck from  BEHIND [ FRONT [0 LEFTSIDE )X,  RIGHT SIDE [
wwere  DRIVER ﬂ PASSENGER {] FRONT SEAT [} BACK SEAT (J
here did you fee! pain immediately after the accident? BA(/K ‘f/NE(ZK

lere were you taken after the accident? DW g (i UT‘;‘) M CD/(/({ L A E mZR

1at lreatment was given?

is any other doctor consulted after your accident?  YES [ NO E

1at was the doctor’'s name?

at treatment was given? MJL E)fr/ /\M/ //Q’{‘{/Z) 107




HEALTH QUESTIONNAIRE: Please check the symptoms you are now experiencing:

MUSCULO-SKELETAL
SYSTEM

NERVOUS
SYSTEM

GASTRO-INTESTINAL
SYSTEM

CARDIO-VASCULAR
RESPIRATCRY SYSTEM

-

x Low Back Problems

".__Pain Between Shoulders

-~ __RNeck Problems

Arm Problems
Leg Problems
Swollen Joints

. PRainful Joints
Stiff Joints
Soreg Muscles
Weak Muscles

Walking Problems

GENITO-URINARY
SYSTEM

Bladder Trouble
Excessive Urination
Scanty Urination
Painful Urination
Discolorea Urine
Prostate (Man)
Bed-Wstting

Numbness
__ lLoss of Fesling
Paralysis
Dizziness
__ Fainting
; Headaches
Muscle Jerking
Forgetfulness
Confusion
Depression
Fatique

FEMALE

Poor Appetite
Poor Digestion
Gas Production
Excessive Hunger
Difficult Chewing
Difficult Swallowing
Excessive Thirst
Nausea
Vomiting Food
Vomiting Blood
Abdominal Pain
Diarrhea
Constipation

|

|

Vaginal Discharge
Vaginal Biseding
Vaginal Pain
______ Breast Pain
Lumps on Breast
Are You Pragnant?
O YES 0O NO

Black Stoal

Bleody Stool
Hemorrhoids

Liver Trouble

Gall Bladder Problem

Chest Pain

Pain Over Heart
Irregular Heartbeat
Poer Circulation
Ankle Swaliing
Harden -Arteries
Varicose Veins
Blood Prassure

EYE, EAR, NOSE, THROAT

Asthma
Colds
Deafness
Ear Pain
Ear Discharge
Swollen Glands
Vision Changes
Nose Bleads
Sinus Problems
Mouth Soraness

fave you ever:

iad a broken bong?
iean hospitalized?
‘ad slfrains or sprains?

=an struck unconscious?

o you:

ke minerals, herbs or vitamins?

uNK you naed minerals, herbs or vitamins?
ave any drug aliergy? .............

hen did you last have:
inal x-ray

sed a cane, crutch or other support?

y hospitalized for other than surgery? .........

It yes, briafly Expizin:

SF/RAL Fhslovd

........................ X

z
m
<
m
o
o
o
<
o

T

LONGER

<~

PLEASE PRESENT YOUR INSURANCE CARD TO THE RECEPTIONIST TO BE PHOTOCOPIED. THANK YOU,
nderstand and agree that health and accident insurance policies are an arrangement betweaen an insurance carrier and myself.
thermora, | understand that this Chiropractic Qffice will preparse any nacessary reports and forms to assist me in making collection
T the insurance company and that any amount authorized to be paid directly to this Chiropractic Office will be credited to my
ount on racsipt. Howaver, | clearly understand and agres that all services rendered to me are charged directly to me and that | am
sonally responsible for paymant. | also understand that if | suspend or terminate my care and treatment, any fees for professional
/ices rendered to me will be immediatety dus and payable. Any past due accounts will be charged a 1.5% per month finance charge

r 30 days. m
Signed: X
R

[1-24 -6 ‘ Mf//% /4/%/71/}\/4’7\/&/},%/ |

{IF fATIENT S A MINOR. NAME OF PARENT, GUARDIAN, ETC )

AUTHORIZATION FOR CHIROPRACTIC TREATMENT
8 undetsigned, a patient in this office, hereby authorize BOYSON CH!IROPRACTIC OFFICE to administer such treatment as is

3ssary, and to perform the following tharapy and manipulation and such additionat therapy or procedures as are considered
ipeuticaily necessary on the basis of findings turing the course of said trealment.

eby certify that | have read and fully understand the reasons above Authorization far Chiropractic Treatments, the reasons why the
'8 namad treatment is considered necessary, its advantagse and possible complications, if any, as weil as possible alternative modes
itment, which were explained to ma by BCYSON CHIRCPRACTIC OFFICE.

» certify that no guarantee or assurance h ?as to Wesut that may be obtainif)
XQ/;A  NOPN 3 R

”—l("q(:/ Signéd: X/ ,7 108
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beneficial that they shouldn't be
informed that in fact they were risking
paralysis or death by proceeding."

MR. KOENEN: Your Honor, I'm going to object
to the form of the question as multiple and vague as to
the definition of a lot of terms in that; that --
that --

THE COURT: I think it's understandable. You
can answer it. Overruled.

Okay. Again 1f the -- if the treatment in question is
controversial, I probably wouldn't indicate that to the
patient either. In other words, if there were -- there
was no definite or absolute indications from any
authorities that this in fact existed, I probably again

wouldn't alarm the patient falsely and create cother

problems with him nct receiving treatment.

BY MR. PETERSON:

Q

So if there is a risk of which you are aware, although
it is rare, of paralysis or death, if it's a rare risk,
you think your treatment is sc beneficial to the
patient that you don't want them to hear about that and
perhaps decide themselves not to proceed with the
treatment because you believe it'to be beneficial.. Do
I misunderstand?

If it's -- if the risk is astronomical, yes.

Now, in Mr. Hannemann's case --
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And a cardio -~ a neurovascular injury can cause a
stroke.

Yes.

And a stroke can cause you to be paralyzed for the rest

of your life.

Yes,

A stroke can cause you to die.

Yes.

A stroke can cause you to be left disabled.
Yes.

And did you tell Mr. Hannemann when you first started

treating him in July 1976 {sic) so he could participate

in the decision as to whether he wanted to proceed with

your treatment that he was at risk for neurovascular
injury when he had a cervical adjustment done?

No.

You say you talked about disk problems, degenerative
problems and the fact that the pain might be worse
before it gets better. Anything else that you talked
about in that first conversation about informed
consent?

Fractures, disk problems ycu mentioned.

Boctor, I'd ask --

No, I don't believe anything else.

I'd ask you to turn to page 20 of your deposition,

121
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19 CHIROPRACTIC EXAMINING BOARD

Chir 11.04

Unofficial Text (See Printed Volume), Current through date and Register shown on Title Page.

Chapter Chir 11
PATIENT RECORDS

Clur 14 01 Defimuion Cher 11.03 Iniual patient presentation,
Clur 1412 Patient record contents Ciur 11.04 Daily notes.
Chir 11.01 Definition. As used in this chapter "patient Chir 11.03 Initial patient presentation. Upon presenta-

record” means patient health care records as defined under s,

146.81 (4), Stats.
History: Cr. Register. May, 1997, No. 497, eff. 6-1-97.

Chir 11.02 Patient record contents. {1} Complete and
comprehensive patient records shall be created and maimtained by
a chiropractor for every patient with whom the chiropractor con-
sults, exammines or treats.

(2} Patient records shall be maintained for a minimum period
of 7 years as specified in s. Chir 6,02 (27).

(3) Patient records shall be prepared in substantial compliance
with the requirements of this chapter.

(4) Paticnt records shall be complete and sufficiently legible
10 be understandable to health care professionals generally famil-
iar with chiropractic practice, procedures and nomenelature.

(5) Patient records shall include documentation of informed
consent of the paticnt, or the parent or guardian of any patent
under the age of 18, for examination, diagnostic testing ard freal-
ment.

(6) Rationale for diagnostic testing, treatment or other ancil.
lary services shall be documented i or readily inferred froim the
pancnt record

{7} Significant, relevant patient health risk factors shall be
identified and documented in the patient record.

{8) Cach centry in the patient record shall be dated and shall
identily the chiropractor, chiropractic assistant or other person
making the entry.

History: Cr Regrsier. May, 1997, No. 497, el 6-1-97.

tion of a new patient, patient records shall contain the following
essential elements as relevant or applicable to the evaluation and
treatment of the patient:

{1) History of the present illness or complaints, and signifi-
cant past health, medical and social history. '

(2} Significant family medical histery and health factors
which may be congenitat or familial in nature.

(3) Review of paticnt systems, including cardiovascular, res-
piratory, musculoskeletal, integumentary and neurologic,

(4) Resuits of physical examination and diagnostic testing
focusing on areas pertinent to the patient's chief complaints,

(5) Assessment or diagnostic impression of the patient’s con-
dition.

(6) Treatment plan for the patient, including all weatments
rendered, and all other ancillary procedures or services rendered

or recommended.
History; Cr Remster, Muay, 1997, No 497 w1l G- 1 =97

Chir 11.04 Daily notes. For paticnt visits in which the chi-
ropracior carries out @ previously wevised weatment plan. daily
notes shall be made and maintained documenting all treatments
and services rendered, and any significant changes in the subjec-
tive presentation, objective findings, assessment or treatment plan
for the patent.

History: Cr. Register, May, 1997, No_ 497 ¥ {-1-97
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Statute was enacted to specifically apply to

doctors. I mean the law, our law in Wisconsin,
has historically distinguished between doctors
and MD's on the one hand, and chiropractors
treated as something completely different. Do
nct have the same license requirements.

The Statute on its face applies only to
doctors. I think it would be unfair to assume,
that the regulation means something that it
doesn't say on its face. And like I said, we
could simply not instruct the jury on informed
consent and just be silent on that issue and
inform the jury, instruct the jury on, on the
negligence instructions.

MR. KOENEN: Also says on the
Statute's face, there is a reason to not let
this informed consent issue. There is really'
no evidence of what the risk is, other than
it's approaching astronomical lnumbers. and

whether there would be a duty under any

circumstances to discuss that with the patient.

I don't think that is a given, either. They
have not offered proof that, that you know,
what that risk is. And is it a risk that is

one which needs to be disclosed to a patient?
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MR. SCHNEIDER: I believe --

MER. KOENEN: I'm not done talking.

ME. SCHNEIDER: I'm sorry.

MR. KOENEN: Doctors are not obligated to
disclose every single risk under any Statute.
No doctor is. And unless there has been an
establishment that that is a risk within the
world of likely possibilities, I don't think
there is a duty in the first instance to do
that. Whether the Statute says that informed
consent needs to be obtained or not, it's got
to be informed consent about something that is
possible to have Have happen, not some
astronomical thing.

MR. SCHNEIDER: Well, there is
evidence that, that a reasonable chiropractor
would inform a patient about the risk of a
neurovascular injury. Dr. Makowski(sp)
testified that that would be the standard of
care. Doctor Murphy -- or I'm sorry, Dr.
Wilder even testified that he informs his own
patients about the risk of a nevrovascular
injury related to a chiropractic

adjustment.
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I think theré is evidence that there 1is a
risk and that it would be reasonable to inform
a patient of that risk, as part of obtaining
informed consent. But nonetheless, we are
willing to foregoc informed consent instruction
and simply instruct the jury on negligence.

MR. KOENEN: Then they don't have
to deal with the language, that I think it
explains why.

THE COQURT: Yeah.

MR. KOENEN: Right.

THE COURT: Remoteness.

MR. SCHNEIDER: I don't think it's
fair to impose a remoteness standard when there
is no law pertaining to chiropracteors that
imposes a remoteness standard.

THE COURT: But don't you think if
we ever get to the point where there is an
Instruction dealing with chiropractors, that's

correct, that actually remoteness will be part

of it?

MR. SCHNEIDER: I don't know, I
can't answer that. I mean here we have a gray,
a risk of a grave, grave consequence. And that

has to be balanced I think, with the
114




10

11

12

13

14

15

14

17

18

19

20

21

22

23

24

25

possibility of the occurrence in determining
whether or not it should be discussed.

MR. KOENEN: Judge, you could rule
as a matter of law, that he's done all he needs

to do in terms of explaining the likely

reasonable risks. He did obtain informed
consent, written, that, that you -- that is in
evidence and undisputed. You know I guess, the

legal issue presented to you, is there a
further duty now to go beyond that and talk
about astronomical risks? And I think given
the fact that, that he's complied, there is
informed consent, he's complied with the
Statute. There is no dispute on that.

Now the only remaining issue, 1is there an
obligation that is not covered by the Statute
to go beyond that and talk about astronomical
risks? And risks of things that are, you know,
by both sides' admission, are so remote that
it's unlikely to ever happen. You know, you
can as a matter of law state that, that based
on the evidence, there is just not an issue on
that.

MS. SCHNEIDER: There is

absolutely an issue on that. Gary Hannemann
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testified he was never informed of a number of
risks that, that Dr. Boyson claims he informed
nim of. Dr. Boyson acknowledged that he never
informed Gary Hannemann of the risks of a
neurovascular injuxry. If we are going to use
the standard Instruction, I would like to
reguest we add a sentence to the end of the
second paragrapii.

THE COURT: Okay.

MR. SCHNEIDER: Which would be um,
a chiropractor has a duty to disclose what a
reasonable chircpractor in the chiropractic
community in the exercise of reasonable care
would disclose to his patient.

The Instruction talks about, the
Instruction's really focusing on the patient
and what is reasonable for the patient. But I
think we also want to touch on what the
chiropractic community does in terms of meeting
the standard of care.

THE COURT: You got that in here?
MR. SCHNEIDER: It's part of a
sentence that is included iﬁ here. 1It's the

second sentence of my proposed Imnstruction. I

was suggesting that we basically just, just use
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a portion of that sentence, so it wculd say, a

chiropractor has a duty to disclose what a
reasonable, prudent chiropractor in the
chircopractic community in the exercise of
reasonable care would disclose to his patient.

MR. KOENEN: I disagree, I think
the law as it 1s, 1it's very balanced toward
what a reasonable patient would want to know.
That the law is very clear on that, that it's
supposed to be what a reasonable patient would
want to know, or need to know, not --

ME. éCHNEIDER: But if we
evaluated whether or not Dr. Boyson has
completed the étandard of care, I think there
is evidence of what the standard in the
chiropractic community is. &And I think that's
important to evaluate, in terms of whether or
not he's met the standard of care. And this
Instruction again is related to case law
regarding physicians. And there is no
clear-cut Instruction related to chiropractors.
I think it would be reasonable for the jury to
consider what the chiropractic community does

in determining whether or not Dr. Boyson was

negligent.
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MR. KOENEN: I disagree, Judge.

THE COURT: I think we are
aruging that. Get this thing redrafted and see
what i1t looks 1like. It's one issue that we
have.

MR. SCHNEIDER: Yes. The other
issue was I -- one of the others is I believe
Mr. Koenen wanted an Instruction on the absence
cf material witness.

TEE COURT: 410. Hear his
argument first.

MR. KOENEN: There are numerous
physicians who saw Gary Hannemann immediately
after the stroke. BAnd Dr. Reider of radiology,
Dr. Yasbak, to name a few, have all been
mentioned to the jury as people who looked at
him, diagnosed ﬁim; tried to figure out what
was wrong, and they were not called. I think
that there 1s an absence, 1is an inference that,
that inferences c¢an be drawn, drawn that that
absence --

THE COURT: Ago head.

MR. SCHNEIDER: Your Honor, first
of all, we filed the medical records in a
timely fashion pursuant to the Statute. And we
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give 1500 in connection with Hannemann,
Hannemann's negligence, I would agree.
MS. SCHNEIDER: But then are you

saying you also want this 1023.8?

THE COURT: 1022.8, we agreed
it's one of the -- yesterday we agreed that we
are goling to give that. It's just that it was

cut down.

MS. SCHNEIDER: Right, but are you
saying --

MR. KOENEN: I want’-— yes, I want
1023.8, with Paragraph 5, less the last two
sentences. And also believe you got to give
the eighth paragraph, as well. Talks about
Gary Hannemann suffered from an :1llness Lbefore
the treatment by Craig Boyson. In answering
the question of damages you will entirely
exclude from ycur consideration all damages
which resulted from the original illness. Only
consider the damages Gary Hannemann sustained
as a result of the treatment by Greg Boyson.

THE COURT: I'm not going to give
that paragraph at all, I don't think it
applies. I think that says, if we say that's
correct,.that some of the damages caused here,
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and the plateau, what more damages is caused by
the adjustment, I don't think this is that kind
of a case. Because it's either, either that
was the cause, or this was the cause. They
weren't both the cause, and then differentiate
between the two.

MR. KOENEN: I think 9 talks about
distinguishing between the two. 8 just says
you got to not award for anything related to
the spinal menengitis and only award for things
you think Dr. Boyson did. It was a black and
white language.

The one after it talks about distinguishing
between the natural results of the thing and of
the disease, and then how the chiropractic
adjustment may have enhanced it. I agree that
that isn't what we've got here. But 8 says he
suffered from an illness, and to the extent you
believe his problems are due to the illness
they are not caused by Doctor Boyson you are
only to award what Dr. Boyson caused in terms
of damages. A&And it's the Instruction to
separate- -

THE COURT: Still c¢laiming of

piggybacking here or subtracting.
120
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MS. SCHNEIDER: I think if you, 1if
you want the first and seccnd sentences you
said of Paragraph 5, the cause question where
there was a causal connection, that same
Tnstruction I think, I think that takes care of
it 1if that is what you're concerned about.

THE COURT: Run a copy of 120 --
1023.8. The original Instruction, 1023.8. You
want me to instruct first or last?

MR . PETERSON: What do you want?

MR. KOENEN: Probably before. I
suppocse then they know what the rules are:- I
don't care.

MR. PETERSON: Before is fine
with me. Actually I hate sitting around,
waiting for vyou.

THE COURT: You know, the old
fashion way is to do it last. If I get
agreement, I do it first. I would rather do it
first.

MR. PETERSON: Rather do that toco.

MR. KOENEN: Fine.

MR. PETERSON: It's a real empty
feeling, sitting around that counsel table

waiting for the Instructions to be read.
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THE COURT: Where is the draft of
1023.27? Let's keep on 8, now that I geot a copy
of it. You want added back in what we had,
assert the appropriate cause language to avoid
duplication. Jury Instruction 3100 should not
be given, the following two bracket paragraphs
are used. Well, which would seem to infer that
you c¢an go either way.

MS. SCHNEIDER: Uh-hun.

MR. KOENEN: Troy on the committee
that drafted all these things?

THE COURT: Yes, he is.

MR. KQENEN: Get him in here,
what's he doing?

MS. SCHNEIDER: I think 1500 takes
care of it.

THE COURT: I don't have any
problem reading, reading this portion twice.
Because we are actually applying it to
Questions Two and Four.

MR. KOENEN: Duplicatien, is not
the harm. It's-if you don't get the right rule
in there, ﬁhat's the problem. But I do think,
and very strongly about this, there has to be
some explanation teo the jury that they are not
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to -- if they believe, is that the research of
the issue 1s already resolved.
(Messenger brings paperwork to Mr. Koenen:)

THE COURT: The more I lcok at
this, I'm not going to do that either. I'm
just going to read 1500.

MS. SCENEIDER: Okay.

MR. KOENEN: Just so I can make a
record, Judge, I understand you're ruling, I
just want to make sure --

THE COURT: Go ahead.

MR. KOENEN: -- that the record is
clean, 1023.8, I'm loocking for the language to
be read, it looks like -- in case this versicn
is different than what the Court has, the
evidence indicates without dispute that when
plaintiff retained services of Dr. Boyson and
placed himself under the chiropractor care was
sutfering from some disability resulting from
prior problem or illness, that condition can
not be regarded by you as in any way having
been caused or contributed by the negligence on
the part of the chiropractor. This queétion
asks you to determine whether such condition as

it was, has been aggravated or further impaired
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as a result.

Also wanted the Paragraph 8, which is, it
will be necessary for you to distinguish and
separate the natural results and damages that
flow from the original illness and that flow
from the treatment. There has to be a way for
the jury to separate those out.

THE COURT: You made vyour
argument .

Now the other question is to get these in
sgme kind of an order. Get the second page, I
don't know where the heck this goes.

MS. SCHNEIDER: This negligence
Instruction?

THE COURT: No, I've got -- I got
parts laying all over the place.

MR. PETERSON: Are we done?

MR. KOENEN: Still have 1023.2 to
finish up. Judge, I just think it's good with
one, one little omission, that the last
paragraph I think needs to be read.

THE COURT: No, it doesn't. Make
your argument.

MR. KOENEN: Okay. I think the

last paragraph that says 1023.2, if a doctor
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offers to you an explanation of why he or she
did not provide the explanation, if the
explanation satisfies you, that that is not
negligence. I mean, that's the heart of the
balancing of this, of this informed consent
responsibility. I think it's very important.

I also think therxe ought to be some
language in there that says he's obligated to
talk about what is known at the time. We are
in 2003. He's back in 1997. There has been
plenty of testimony that back then things
aren't as they are now. And some reference to,
to the state of the art at the time.

MR. PETERSON: Actually, I think
the only evidence -- excuse me, the only
evidence directly on that point was that, that
the statistics were much worse for the doctor
back then. I think Dr. Wilder said the
statistics now seems to indicate that it's more
remote than was believed before. That's the
only evidence on that.

MR. KOENEN: Also think you have
to have the guestions then to track this -- the
ones set out in 1023.1.

MS. SCHNEIDER: Well I mean, I

aa. 125




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

guess I've already made my record on why I

disagree with 1023.2 as it's drafted. I think
we are imposing limits on informed consent that
doesn't exist anywhere in the law by using this
Instruction. The chiropractic regulations does
not indicate that a chiropractor is not
obligated to provide information about remote
possibilities. That requirement has only been
imposed upon informed consent as it relates to
physicians.

THE COURT: Everybody got their
argument on the record now?

MR. KOENEN: Are you going to give
the guestions?

VTHE COURT: Got to look at. Got
to look at the verdict yet.

MR. KOENEN: Okay.

MS. SCHNEIDE: Judge, ‘are, are you
reading this negligence Instruction that we
formulated? It doesn't have a number on it.

THE COURT: I don't know where it
is right now. 1I've got to get my stuff in
order.

MS. SCHNEIDER: Ckay.

THE CQURT: I can't even find the
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person" is the first paragraph, or "Ordinary

care" is the first paragraph?

MR. SCHNEIDER: "Every person", I
believe.

MR. KOENEN: "Every person".

THE COURT: So this 1is the right
draft?

MR. KOENEN: No, the other one.

THE COURT: Okay. S50 here we
are. Any comments on this?

MR. KOENEN: On the verdict?

THE COQURT: Yealh.

MR. KOENEN: Other than you take
out 6&61.

MR. PETERSON: Is that where
you're going to make the comment, Judge?

THE COURT: Yeah.

MR. PETERSON: Okay .

MR. KOENEN: The other thing,
Judge, I think now if this Informed Consent 1is
going to the jury, then we've got to ask the
question that is set out in 1023.1.

MS. SCHNEIDER: Judge, I disagree,
I think we are vying with the negligence
gquestion. I think that is just going to

127

-17.




10

11

12

13

14

15

16

17

18

i9

20

21

22

23

24

25

confuse the jury and confuse the issue. The
issue is whether or not he was negligent.

MR. PETERSON: I think that's
intended for questions where the only issue is
Informed Consent. That is not the only --

MR. KOENEN: One of my partners

who tried a med-mal case down in Waukesha

County -- that is how they framed it exactly.
That is what has been created. It used to have
the -- it was a tort of Assault and Battery.

If you did something without first getting
permissign, then they decided that was too
weird, but it wasn't quite negligence. So they
have drafted this, this second set of
questions. Again, I prefer the whole thing not
be made an issue. But if we are going to have
it, I think we got to follow the rules.

MS. SCHNEIDER: Just because some
other Court decided to frame a verdict that
way, that doesn't make it the rule.

MR. KOENEN: Wisconsin Civil Jury
Instructions; it's not just the Court.

MR. PETERSON: That question
Number Two is downright misleading.

MS. SCHNEIDER: I think using
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these questions will confuse and mislead the
jury.

THE COURT: Certainly confusing
to me. I mean, you know, is this case based
upon Informed Consent, or is it based, based
upon negligence?

'MS. SCHNEIDER: I mean, there --

THE COURT: What do we do with the
negligence -- throw those off?

MR. KOENEN: I'm not, I'm just a
messenger. This is what the law has turned
into when you go down this road of Informed
Consent. It's a, a tort, bottomed in

negligence, is what that note says, whatever

the heck that means. But it isgn't, you know,
you don't just -- it's not a standard of care
issue. It's a, did he cobtain informed consent

issue, before proceeding separate from this

-
)

standard of care.

THE COURT: So then when you
compare negligence, what are you comparing? 1If
you answered yes to, to Questions Two and Four
relating to th
e doctor, or to one of those Questions Two and

Four, then make the comparison. And yes to, to
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Six. Which is the, which is, is the
defendant's negligence at cause? 50 you get
one yes, in the two cause questions for the
defendant; and one yes in the two gquestions, in
the cause questions, for the plaintiff, then
you compare. So they could say he wasn't
negligent as to treatment; but he was negligent
as to not failing to provide information.

MS. SCHNEIDER: It would result in

way too many gquestions. And I think it would
just confuse and mislead the jury. It's going
to make the issues very unclear. The

negligence questions encompass Informed Consent
of the jury is being struck on Informed
Consent. We are using the Informed Consent
Instruction that encompasses the Information
that, that gquestions are eliciting. I think
that takes care of the issue.

MR. PETERSON: Judge I know, it's
my -- with your leave ---

THE COURT: Go ahead, please.

MR. PETERSON: Well, it seems to me
that given that Murphy decision what they did
is that they said this is a creature of a

different nature in chiropractic. Doesn't
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really talk and address the fact that there was
this 1937 change. I wonder if it was even
before the Court that this was a specific
regulation now pertaining to Informed Consent
with chiropractors.

All through the trial including Dr. Wilder,
Dr. Wilder considered Informed Consent as a
component of the standard of care. He
specifically referred to it as a component of
the standard of care. .The jury has in every
time they have heard about Informed Consent in
the course of this trial, it's eithexr been in
the context of general negligence of the
doector. The question of general negligence of
the doctor, dr the only exception to that, was
the reading of the regulatioms so that they
knew in fact there was a regulation.

I think in the context of what we have been
left with after Murphy that, that it's a
general negligence question and that is the way
we presented it all the way through the trial.

I understand Mr. Koenen's concern about the
Instructions. And I understand the Courts are,
Court's ruling, but I think putting the spécial

verdicts in isn't consistent with the way the

131

-41 -




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

jury was presented with the evidence, isn't
consistent reaily with the law. Aand it is
confusing as can be.

MS. SCHNEIDER: The Instruction
and the verdict contained in 1023 is based on
the Statute 448.30, which is not what the law
is pertaining to chiropractors. I think the
verdict should stay the --

THE COURT: We are not going to
mess with the verdict. Let the appellate Court
straighten this case out if it leads to it.

THE COURT: Interested in the
order I'm going to read this, give these
Instructions?

MR. KOENEN: Not too concerned,
Judge.

MS. SCHNEIDER: I'm assuming you
you have them in numerical order.

THE COURT: Got changed a little
bit because I don't tell them about the
Five-Sixths verdict --

MS. SCHNEIDER: Until the --

THE COURT: -- until the end.

MS. SCHNEIDER: And 109 is last,

or second last. Closing.
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akill and judgment or solely because a bad
result may have followed his care and
treatment. The standard you must apply in
determining if Craig Boyson was negligent was
whether Craig Boyson failed to use the degree
of care, skill and judgment which reascnable
chiropractors would exercise given the State of
chiropractic knowledge at the time of the
treatment in issue.

Use this paragraph -- (Judge pauses:) If
yvou find from the evidence that more than one
method of chiropractic treatment for Gary
Hannemann's condition recognized as reasonable
given the state of chiropractic knowledge at
that time, Craig Boyson was at liberty to slect
any of the recognized methods. Craig Boyson was
not negligent because he chose to use one of
these recognized treatment methods rather than
another recognized method if he used reasonable
care, skill, and judgment in adminstering the
method.

You have heard testimony during this trial
of witnesses who have testified as experts.

The reason for this is because the degree of

care, skill, and judgment which are reasonable
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chiropractor would exercisé is not a matter
within the common knowledge of laypersons.

This standard is within the special knowledge
of experts and can only be established by the
testimony of experts. You, therefore, may not
speculate or guess what standard of care, skill
and judgment is in deciding this case but must
rather must attempt to determine it from the
expert testimiony that you heard during this
trial.

A chiropractor has the duty to provide his
patient with information necessary to enable
the patient to make an informed decision about
a procedure and alternative choices of
Lreatments. If the chiropractor fails to
perform this duty, he is negligent.

To meet this duty, to meet his duty to
inform the patient, the chiropradtor must
provide his patient with the information a
reasonable person in the patient's positicn
would regard as significant when deciding to
accept or reject the medical treatment. In
answering this guestion, you should determine
what a reasonable person in the patient's

position would want to know in consenting to or
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rejecting a chiropractic treatment.

However, the chiropractor's duty to inform
does not require disclose of:

Information beyond what a reasonably,
well-qualified chiropractor in a similar
classification would know; extremely remote
possibilites that might falsely or
detrimentally alarm the patient;

Every person in all situaticns has a duty
to exercise ordinary care for his own safety.
This does not mean that a person is required at
all hazards to avoid injury; a person must,
however, exercise ordinary care to take
precautions to avoide injury to himself orx
herself.

Ordinary care 1s the care which a
reasonable person would use in similar
circumstances. A perscn is not using ordinary
care and 1s negligent, if the person, without
intending to do harm, does something, or fails
fails to do something that a reasonable person
would recognize as creating an unreasonable
risk of injury or damage to a person or
property. Question No. 2 and No. 4 read as.

follows: If you answered guestion 1 above
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STATE OF WISCONSIN CIRCUIT COURT OUTAGAMIE COUNTY
BRANCH IV

GARY HANNEMANN,

Plaintiff,
Case No.: 00 CV 765

VS.

Code No.: 30101
CRAIG BOYSON, D.C,,

Defendant.

AFFIDAVIT OF PATRICK F. KOENEN

STATE OF WISCONSIN )
)SS
COUNTY OF OUTAGAMIE)

Patrick F. Koenen, being first duly sworn on oath, deposes and says as follows:
I. I am a partner in the law firm of Hinshaw & Culbertson, the attormeys of records for the

defendant, Dr. Craig Boyson.

2. [ am duly authorized to submit this affidavit in support of Dr. Boyson's motion for a
new trial.

3. At the jury instruction conference, I handed a Vcopy of Wis. J.L-Civil 1023.1 (2001,
Regents, Univ. of Wis.) to Your Honor, and requested that the questions contained in this instruction

be provided to the jury with respect to the issue of informed consent. A copy of Wis. J.L Civil 1023.1

is attached as Exhibit A.

4. At the jury instruction conference, I also requested the Court provide the jury with Wis.
J.1.-Civil 1023.2 (2001, Regents, Univ. of Wis.). A copy of the instruction discussed with the Court,

after the Court downloaded it from its computer, is attached as Exhibit B.
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5. A copy of the jury instruction submitted to the jury, after making substantial

modifications to Wis. J.L Civil 1023.2, 1s attached as Exhtpi

Patrick F. Koenen

SUBSCRIBEQ,QM'SWORN to
before m&i‘gms%%‘ é{,ofMarch 2003.

Cathy F%el-l -' &

Notary Paybl,(,c '@u fai€ County
My commea,qp e'k'r?,%rié 2/20/05.
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10231 : | WIS JI-CIVIL 1023.1

1023.1 PROFESSIONAL NEGLIGENCE: MEDICAL: INFORMED CONSENT: SPECIAL
YERDICT

Questions |, 2, an.d 3 of the special verdict form relate to the issue of informed consent and

read as follows:
QUESTION 1: Did (doctor) fail to disclose information about the (insert treatment
or procedure) necessary for (patient) to make an informed decision?

Answer:

Yes or No
QUESTION 2: If you answered question 1 "yes," then answer this question:
If a reasonable person, placed in (patient)’s position, had been
provided necessary information about the (insert treatment or
procedure), would that person have (refused) (accepted) the (insert
treatment or procedure)?

Answer:

Yes or No
QUESTION 3: If you have answered both questions 1 and 2 "yes," then answer this

question: Was the failure by (doctor) to disclose necessary

information about (insert treatment or procedure) a cause of injury to

(patient)?
Answer:

Yes or No

COMMENT

This special verdict was approved in 2000. This instruction previously was entitled "Malpractice: Patient
Compensation Panel Findings.” That instruction was withdrawn by the Commiittee when submission of a medical
malpractice controversy to the panel was no longer necessary in 1986 as 2 prerequisite to filing a claim in circuit court.
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10231 WIS JI-CIVIL 1023.1

The framework for this special verdict is based on the ‘ecision in Martin v. Richards, 192 Wis.2d 156, 531
N.W.2d 70 (1995). The plaintiff is required to establish that (1) the patient was not told of risks and alternatives; (2)
the patient would have chosen an alternative if he or she had been adequately informed; and (3) the failure to disclose
information was a cause of the patient’s injuries. If there is a question of comparative negligence, use the format of
Wis JI-Civil 3290.

Damages. For instructions on damages based on informed consent, see Wis JI-Civil 1741, Personal Injuries;
Medical Care: Lack of Informed Consent, and Wis JI-Civil 1742, Personal Injuries: Medical Care: Offsetting Benefit
from Operation Against Damages from Lack of [nformed Consent.

LAW NOTE

REVISED MEDICAL INFORMED CONSENT INSTRUCTIONS WIS JI-CIVIL [023.1,
1023.2, 1023.3, and 1023.4

[n 2000, the Committee revised the entire informed consent series Lo reflect recent appellate decisions. These
cases include: Martin v. Richards, 192 Wis.2d 156, 631 N.W.2d 70 (1995)' Johnson v, Kokemoor, 199 Wis.2d 615,
545 N.W.2d 495 (1996); Schreiber v. Physicians Ins. Co. of Wisconsin, 223 Wis2d 417, 588 N.W.2d 26 (1999); and
Brown v. Dibbell, 227 Wis.2d 28, 595 N.W.2d 358 (1995).

Present Instructions: [n 2000, the most recent published set of Wis JI-Civii contained the following four
instructions which were withdrawn and recreated by the Committee;

= Wis JI-Civil 1023.1 Malpractice: Patient Compensation Panel Findings (© 1989): This instruction
explains the evidentiary impact of the findings of the Patient Compensation Panel. This panel has long been
abolished and the Committee concluded no pending actions would likely involve panel findings.

» Wis JI-Civil 1023.2 Malpractice: Informed Consent (© 1999): This instruction explains a doctor's duty
to obtain a patient’s informed consent. The instruction reads largely as it did when first approved in 1975. [t
was drafted based on the 1975 decision in Scaria v. St. Pau] Fire & Ins. Co., 68 Wis2d 1. 227 N.W.2d 647
(1975). The Committee updated the instruction to reflect the recent supreme court Jecisions, i.e., Martin,
Johnson, Schreiber, Brown, and the legislature's passage of Wis. Stat. § 448.30.

» Wis JI-Civil 1023.3 Cause: Medical Malpractice: Informed Consent Cases (© 1999): This cause
instruction was discussed in Martin v. Richards where the supreme court inferred that the instruction did not
provide a sufficient nexus between negligence and damages. The Committee approved a revised cause
instruction based on the standard cause instruction {Wis J1-Civil 1500).

» Wis JI-Civil 1023.4 Cause: Medical Malpractice: Negligent Diagnosis or Omitted Treatment (© 1993):
This instruction was withdrawn in 1993 following a supreme court decision (Fischer v. Ganju) which held the
instruction to be erroneous.

A. Informed Consent Case Law

Since 1973, the supreme court has recognized the doctor’s legal duty to be "bottomed upen anegligence theory
of liability” and not as a matter of assault and battery. Trogun v, Fruchtman, 58 Wis.2d 569, 207 N.W.2d 297 (1973).
In Trogun, the "prudent patient" test was adopted for measuring the information a doctor should provide to his or her
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patient. The standard adopted in Trogun was followed in Scaria two years later in 1975, Wis H-Civil 1023.2,
explaining the doctor’s duty, was approved in 1975. The standard in Scaria was codified in Wis. Stat. § 448.30.

1. Martin v. Richards, supra. In Martin, the Wisconsin Supreme Court said that the primary force
directing the parameters of informed consent is what a reasonable patient would want to know — not what doctors feel
patients need to know. The court set forth the standard for physicians to follow when determining what information
to provide a patient;

The applicable statutory standard in informed consent cases in Wisconsin which is explicitly stated
in Scaria and subsequently codified in 448,30, Stats., is this: given the circumstances of the case,
what would a reasonable person in the patient’s position want to know in order to make an intelligent
decision with respect to the choices of treatment. A phvysician who proposes to treat a patient must
make such disclosures as will enable a reasonable person under the circumstances confronting the
patient to exercise the patient’s right to consent to. or to refuse the procedure proposed or to request
an alternative treatment or method of diagnosis. Id. at 176 (emphasis added).

Martin also held that information which must be told to the patient includes alternative forms of therapy or
testing. Martin concerned the alleged failure by an emergency roem doctor to inform an injured girl’s father about the
_ availability of a CT scan when the symptoms indicated possible intracranial bleeding.

Nothing was so told to the father on this or the possibility of a transfer of the patient to a Madison hospital since

. Mo neurosurgeon was available at the Fort Atkinson hospital. The girl later became a partial spastic quadriplegic

allegedly due to delay in treating her. She was awarded significant damages by the jury. The supreme court held in

Martin that the failure to have a ‘cause’ question on informed consent was not fatally defective "in this case" since the
parties waived their objections to the verdict.

The ‘cause’ question in Martin was stated in the foilowing way:

"Would a reasonable person in Robert Martin's position have agreed to the alternate forms of care
and treatment had he been informed of their availability?"

While claimant’s attorney wanted a ‘substantial factor’ clause included in the instruction, defendants were
arguing no informed consent issue as to Dr. Richards ought to be submitted to the jury.

The court of appeals determined that the question submitted failed to inquire that any negligence on the part
of Dr. Richards to adequately inform the father caused injury to the injured girl. Reversal was ordered.

The supreme court reversed the reversal by the court of appeals concluding the parties waived any fatal defect
for three reasons:

1. all attorneys agreed an affirmative answer to the above question would establish causation;
2. the defense attorney failed to object specifically to the failure to include a ‘cause’ question; and
3. the defense attormey has argued to the contrary before the trial court and had now switched positions.

The Committee was concerned that the court of appeals felt the suggested question in the comment to Wis
J1-Civil 1023.3 was not sufficient to provide a nexus between negligence and damages, even though the instruction tells
the jury a causal relationship exists if the question is answered affirmatively. In addition, the supreme court inferred
it would have found a fatal defect had it not been for its conclusion the parties waived such a causation question.
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2. Johnson v. Kokemoor, 199 Wis.2d 615, 545 N.W.2d 495 (1996). In 1996. the supreme court
considered whether the circuit court erred in admitting evidence that the defendant, in obtaining the piaintff™s informed
consent before operating to clip an aneurysm, failed: (!)to divulge the extent of his experience in performing this type
of operation; (2) to compare the morbidity and mortality rates for this type of surgery among experienced surgeons and
inexperienced surgeons like himself; and (3) to refer the plaintiff to a tertiary care center staffed by phvsicians more
experienced in performing the same surgery. The court concluded that all three items of evidence were material to the
issue of informed consent. Each item would have helped the patient make an intelligent decision and would have ajded
her exercise of informed consent.

3. Schreiber v. Physicians Ins. Co., 223 Wis.2d 417, 588 N.W.2d 26 (1999). In Schreiber, Mrs.
Schreiber, the plaintiff, had previously delivered rwo children by caesarean section but elected a vaginal birth for her
third child. During labor, she told her doctor that she changed her mind and wanted a caesarean section. He did not
grant her request, The baby is a spastic quadriplegic. The parties stipulated that an earlier caesarean delivery would
have resulted in the baby being normal.

The court held that a substantial change in circumstances, be it medical or legal, requires a new informed
consent discussion. The court rejected the notion that the onset of a medical procedure forecloses a parient’s right to
withdraw consent, when consent is withdrawn, the physician is obligated under the informed consent starute to conduct
a new informed consent discussion with the patient. The supreme court affirmed the court of appeals’ "subjective”

standard:

[n this type of informed consent case where the issue is not whether she was given the pertinent
information so that her choice was informed, but rather whether she was given an opportunity to make
a choice after having all of the pertinent information, the cause question is transformed into, *What
did the patient himself or herself want?' Id. at 436.

4, Brown v. Dibbell, 227 Wis.2d 28, 595 N.W.2d 358 (1999). This case invalved a woman who
underwent prophylactic bilateral mastectomies. The plaintiff sued her surgeon, alleging that he fatled to properly
disclose the risks and disadvantages of bilateral mastectomies, as well as the possible alternative weamments. The jury
found both the plaintiff and her surgeon 50% causally negligent. The issue on appeal was whether contributory
negligence can be a defense in an informed consent case.

While acknowledging that the physician-patient relationship assumes trust and confidence of the patient and
that it would require an unusual set of facts to render a patient contributorily negligent, the court held that as a general
rule, patients have a duty to exercise ordinary care for their own health and well being and that contributory negligence
may, under certain circumstances, be a defense in an informed consent case.

The court noted that although the informed consent statute is silent about contributory negligence, informed
consent cases are grounded on negligence theory and subject to the defense of contributory negligence.

The supreme court addressed three aspects of a patient’s duty to exercise reasonable care in an informed
consent action:

» We therefore conclude that for patients to exercise ordinary care, they must tell the truth and give
complete and accurate information about personal, family, and medical histories to a doctor to the
extent possible in response to the doctor’s requests for information when the requested information
is material to a doctor’s duty as prescribed by sec. 448.30 and that a patient’s breach of that duty
might, under certain circumstances, constitute contributory negligence. Id. at 43.
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+ ... [We] conclude that generally in an informed consent action, a patient’s duty to exercise
ordinary care does not impose on the patient an affirmative duty to ascertain the truth or complete-
ness of the information presented by the doctor; nor does a patient have an affirmative duty to ask
questions or independently seek information. Id. at 50.

o ... [Elxcept in a very extraordinary fact situation, a patient is not contributorily negligent for
choosing a viable medical mode of treatment presented by a doctor. Id. at 53.

The court also held that the trial court erred in failing to instruct the jury about the defenses in § 448.30.

Section 448.30 establishes a standard of care for physicians in Wisconsin. It requires that physicians inform
their patients of the availability of all alternative, viable medical modes of treatment unless one of six exceptions applies.

The statute reads:

Any physician who treats a patient shall inform the patient about the availability of all alternative,
viable medical modes of treatment and about the benefits and risks of these treatments. The
physician’s duty to inform the patient under this section does not require disclosure of’

1. Information beyond what areasonably well-qualified physician in a similar medical classification
would know.

Detailed technical information that in all probability a patient would not understand.

Risks apparent or known to the patient.

Extremely remote possibilities that might falsely or detrimentally alarm the patient.
[nformation in emergencies where failure to provide treatment would be more harmful to the
patient than the treatment.

6. Information in cases where the patient is incapable of consenting.

IR

The supreme court in Brown declared thatthe optional fourth paragraph in Wis JI-Civil 1023.2 was misleading:

... [T]he optional fourth paragraph is misleading because it can be consirued as stating that the
question of a doctor's failure to disclose information is to be answered from the doctor's perspective,
The paragraph states that ‘if such explanation [provided by the doctor] satisfies you that it was
reasonable for the doctor not to have made such disclosures, you will find that the defendant did not
fail in the duties owned by the doctor to the patient.” Wis JI-Civil 1023.2, Determining the
reasonableness of the nondisclosure from the perspective of what a doctor believes should be
disclosed, instead of what a reasonable patient wants to know, is an erroneous statement of the law

of informed consent. ld. at 373.

B. The New Informed Consent Instructions

The revised instructions on medical informed consent are:

1. Suggested Verdict (Wis JI-Civil 1023.1). The suggested special verdict contains three questions:
1. Did (doctor) fail to disclose information about the (insert treatment or procedure)

necessary for (patient) to make an informed decision?
Answer:

Yes or No

2. If you answered question ! "yes," then answer this question:
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If a reasonable person, placed in (patient)’s position, had been provided necessary
information about the (insert treatment or procedure), would that person have (refused)
{(accepted) the (insert treatment or procedure)?

Answer:

Yes or No

3. If you have answered both questions "yes," then answer this question:
Was the failure by (doctor) to disclose necessary information about {insert treatment or
procedure) a cause of injury to (patient)?

Answer:

Yes or No

Negligence of Physician. (Wis JI-Civil 1023.2). If a doctor fails to provide necessary information

to the patient, then the doctor is negligent unless the doctor comes under one of the exceptions established in Wis, Stat,

§ 448.30.

How does the new Wis JI-Civil 1023.2 compare to the old Wis JI-Civil 1023.2?

« Both contain the "prudent (reasonable) patient standard.”
* The new instruction includes noninvasive and diagnostic procedures as optional language.

+ Both limit disclosure of available alternate procedures or treatments to those "approved by
the medical profession.”

+ The new instruction does not use the terrn "material informaticn.” Both Martin and
Kokemoor discussed the fact that "material” information must be disclosed. Similarly, the
instruction does not use the term "viable" to describe the requisite discussion of altemnative
procedures and treatments. The Committee concluded that the words "material” and
"viable" are not easily understood by jurors and that both conceprs are addressed in the
revised instruction. '

» The new instruction tells the jury that the failure to provide necessary information is
negligence.

*» The new instruction lists the statutory exceptions to the doctor’s duty that are contained
in Wis. Stat. § 448.30. In Brown, the court said the doctor’s duty varies from case to case
and that the doctor's defenses may also vary. The court was unwilling to hold that the
legislature intended to limit the defenses available to a doctor to these exceptions in Wis.
Stat. § 448.30. [t said a trial judge should be cautious about instructing on defenses beyond
those the legisiature has expressly provided. It should give the jury an instruction on
defenses in addition to or in lieu of the statutory provisions in § 448.30 only when "evidence
of a specific explanation for nondisclosure has been offered at trial” and should craft the
instruction to fit the evidence and the prudent patient test.

« The last paragraph of the new instruction revises optional language dealing with a doctor’s
justification for not providing information to the patient. The doctor’s explanation for not
providing necessary information to a patient excuses the doctor only if a prudent patient
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would not have wanted to know the information. The supreme court said the optional
language contained in the present instruction was misleading.

3. Cause Question (Wis JI-Civil 1023.3). The Commirttee approved a new cause instruction to focus
the jury’s consideration of the third question in the suggested special verdict.

Based on the two decisions in Martin, the Cornmittee revamped Wis J1-Civil 10233 to remove the language
regarding causal relationship. Wis I-Civil 1023.3 adapts the standard cause instruction (Wis JI-Civil 1500) to an
informed consent claim.

4, Contributory Negligence of Patient (Wis JI-Civil 1023.4). The Committes declined to draft an
instruction on contributory negligence. Although the court in Brown v. Dibbell suggested some of the patient’s
responsibilities when receiving treatment it said that:

... as ageneral rule a jury should not be instructed that a patient can be found contributerily negligent
for failing to ask questions or for failing to undertake independent research.

However, the court said it did not address whether a patient’s duty to exercise ordinary care requires the patient
to volunteer information or to spontaneousiy advise the doctor of material personal, family, or medical histories that
"the patient reasonably knows should be disclosed.

) The Brown v. Dibbell court did recognize that the trial judge should have given the jury an instruction on
contributory negligence tailored to the patient's duty to use ordinary care in providing complete and accurate
information to the doctor in response to the doctor's question concerning personal, family, and medical histories.
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1023.2 PROFESSIONAL NEGLIGENCE: MEDICAL: INFORMED CONSENT

Question ___ asks:

Did (doctor) fail to disclose information about the (insert treatment or procedure)

necessary for (patient) to make an informed decision?

A doctor has the duty to provide (his) (her) patient with information necessary to enable the
patient to make an informed decision about a (diagnostic) (treatment) (procedure) and alternative
choices of (diagnostic) (treatments) (procedures). If the doctor fails to perform this duty, (he) (she)
is negligent.

To meet this duty to inform (his) (her) patient, the docter must provide (his} (her) patient
with the information a reasonable persen in the patient’s position would regard as significant when
deciding to accept or reject (a) (the) medical (diagnostic) (treatment) (p;ocedure). In answering this
question, you should determine what a reasonable person in the patient’s position would want to
know in consenting to or rejecting a medical (diagndstic) (treatment) {procedure).

The doctor must inform the patient whether (a) (the) (diagnostic) (treatment) iprocedure) 1s
ordinarily performed in the circumstances confronting the patieﬁt, whether alternate (treatments)
(procedures) approved by the medical profession are available, what the outlook is for success or
failure of each alternate (treatment) (procedure), and the benefits and risks inherent in each alternate
(treatment) (procedure).

However, the physicians’s duty to inform does not require disclosure of:

[+ Information beyond what a reasonably, well-qualified physician in a similar
medical classification would know;]

[+ Detailed technical information that in all probability the patient would not

understand; ]
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[» Risks apparen.t or known to the patient;]

[+ Extremely remote possibilities that might faisely or detrimentally alarm the

patient; ]

[« Information in emergencies where failure to provide treatment would be more

harmful to the patient than treatment;]

[« Information in cases where the patient is incapable of consenting ]

[If (doctor) offers to you an explanation as to why (he) (she) did not provide information to

(plaintiff), and if this explanation satisfies you thatareasonable personin (plaintiff)’s position would

not have wanted to know that information, then (doctor) was not negligent.]

- COMMENT

This instruction was approved by the Committee in 2000. See Law Note at the end of Wis JI-Civil 1023.1.
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To insure that a patient can give an informed consent, a physician or surgeon is under a duty to
provide the patient with such information as may be necessary under the circumstances then existing to
assess the significant potential risks which the patient confronts. The information that must be disclosed
is that information which would be "material” to a patient’s decision. Martin v. Richards, 192 Wis.2d 156,
174,531 N.W.2d 70 (1995).

A physician’s reasonable disclosure requires that a patient be informed regarding available
options. A reasonable disclosure of significant risks, according to Scaria, requires an assessment of and
communication regarding the gravity of the patient’s condition, the probabilities of success, and any
alternative treatmentor procedures if they are reasonably appropriate so that the patient has the information
reasonably necessary to form an intelligent and informed consent to the proposed treatment or procedure.
In Martin, the supreme court said that the statutory doctrine of informed consent in Wisconsin is based
upon the standard expounded by the Court of Appeals for the District of Columbia which held that
information regarding risk is material when a reasonable person, in what the physician knows or should
know tg be the plaintiff's position, would be likely to attach significance to the risk or cluster of risks in
deciding whether to forego the proposed therapy. Canterbury v, Spence, 464 F.2d 772 (D.C.CIR. 1972}, cert.
denied, 409 U.S. 1064 (1972). The Supreme court, in Martin, said that a patient cannot make an informed

- dedision to consent to the suggested treatment unless the physician discloses what is material to the patient’s -
decision, i.e., all of the viable alternatives and risks of the treatment proposed.

What constitutes informed consent is based on what a reasonable person in the plaintiff's position
would want to know. The standard regarding what a physician must disclose is described as the "prudent
patient standard.” The standard to which a physician is held is determined not by what the particular
patient being treated would want to know but rather by what a reasonable person in the patient’s position
would want to know.

Comparative Risk Evidence. In [ohnson v. Kokemoor, 199 Wis.2d 615, 545 N.W.2d 495 {1996),
the supreme court rejected the defendant’s proposed bright-line rule that it is error as a matter of law to
admit evidence in an informed consent case that the physician failed to inform the patient regarding the
physician’sexperience with the Surgery or treatmentat issue. The court said the prudent patient standard
adopted by Wisconsin is incompatible with such a bright-line rule. As stated in Scaria and Martin, what
a physician must disclose is contingent upon what, under the circumstances of a given case, a reasonable
person in the patient’s position would need to know in order to make an intelligent and informed decision.
The question of whether certain information is material to a patient’s decision and, therefore, requires
disclosure is rooted in the facts of the particular case in which it arises. The supreme court in [ohnson said
that Wis. Stat. § 448.30 explicitly requires disclosure of more than just treatment complications associated
witha particular procedure. [t said physicians must disciose the availability of all alternate, viable medical
modes of treatment in addition to the benefits and risks of these treatments.

The court in Martin rejected the argument that Wis. Stat. § 448.30 was limited byvits plain language
to disclosures intrinsic to a proposed treatment regimen. The court said there can be no dispute that the
language in Scaria requires that a physician disclose information necessary for a reasonable person to make
an intelligent decision. In Johnson v. Kokemaor, supra, the court said that when different physicians have
substantially different success rates, whether surgery is performed by one rather than another, represents
a choice between "alternate, viable medical modes of treatment” under Wis. Stat. § 448.30. For example, the
court said that while there may be a general risk of 10 percent that a particular surgical procedure will result
in paralysis or death, that risk may climb to 40 percent when the procedure is performed by a relatively
inexperienced surgeon. Under Scaria, and the cases that followed as well as the codification of Scaria in

-
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Wis. Stat. § 448.30, the second statistic would be material to the patient's exercise of an intelligent and
informed consent regarding treatment options. The court concluded that when different physicians have
substantially different success rates with the same procedure and a reasonable person in the plaintiff's
position would consider such information material, the circuit court may admit this statistical evidence.
‘The court refused to say that it will always require physicians to give patients comparative risk evidence
in statistical terms to obtain informed consent. Instead, it held that evidence of morbidity and mortality
outcomes of different physicians was admissible under the circumstances of the particular case.

Is There a Duty to Refer? The court in [ohnsan v, Kokemoor, supra, refrained from recognizing
a distinct duty to refer. Other jurisdictions have recognized a duty to refer. The court in Johnson said that
it was holding that a physician's failure to refer may, under some circumstances, be material to a patient's
exerciseofan intelligentand informed consent. 199 Wis.2d, 650, n.34. The court said information regarding
a physician’s experience in performing a particular procedure, a physician's risk statistics as compared with
those of other physicians who perform that procedure, and the availability of other centers and physician's
better able to perform that procedure in that which involved high risk surgery would have facilitated the
plaintiff's awareness of "all the viable alternatives” available to her and aided her exercise of informed
consent.

The court said the doctrine of informed consent facuses upon the reasonableness of a physician's
disclosures to a patient rather than the reasonableness of a physician’s treatment of that patient. Johnson
'v. Kokemoor at 629, The concept of informed consent is based on the tenet that to make a rational and
informed decision about undertaking a particular treatment or undergoing a particular surgical procedure,
a patient has the right to know about significant potentiat risks involved in the proposed treatment or

surgery.

Whether a physician is negligent for not disclosing information requires a two-fold analysis: (1)
what a reasonable person under the circumstances then existing would want to know, ie., what is
reasonably necessary for a reasonable person to make an intelligent decision with respect to the choices of
treatment or diagnosis, and (2) what the physician knew at the time it is contended that he or she should
have made the disclosure. Martin v. Richards, supra. Thus, a physician is not negligent for failing to
disclose unless he or she either had sufficient knowledge about the patient's condition to trigger the
physician's awareness that the information was reasonably necessary for the patient or the patient's family
to make an intelligent decision regarding the patient's medical care or should have had that knowledge.
Martin, supra. See also Kuklinski v. Rodriguez, 203 Wis.2d 324, 552 N.W.2d 869 (Ct. App. 1996).

Comparative Negligence. Ifthereisa question of comparative negligence, use the format of Wis
JI-Civil 3290.

Agreement Between Patient and Doctor. The discretion of the physician in treating a patient is
limited when there is evidence of an express agreement between patient and physician. Thus, ifa physician
agrees to perform a specific operation, this instruction should be modified to placeinissue the existence and
scope of the alleged agreement. McMahon v. Brown, 125 Wis.2d 351, 355, 371 N.W.2d 414 (Ct. App. 1985).
The court of appeals in McMahon, however, recognized that an emergency may justify departure from an
agreement.

Special Verdict. If the special verdict asks: Did the doctor fail to adequately inform the patient?
The instruction might continue: "If the doctor has offered reasons for not informing the patient, specifically
(insert from fifth paragraph of comment) and these reasons satisfy you, you must find that the doctor did
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not fail in the duty, and you wilt answer the question 'no.™ Alternate instruction: “1f you are satisfied that
(circumstances of fifth paragraph of comment} existed at the time of the doctor’s treatment of the patient,
the doctor had no duty of disclosure, and you wiil answer the question ‘no.”™

Damages. For two instructions on damages based on informed consent, see Wis JI-Civil 1741,
Personal Injuries: Medical Care: Lack of Informed Consent, and Wis JI-Civil 1742, Personal Injuries:
Medical Care: Offsetting Benefit from Operation Against Damages from Lack of Informed Consent.
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A CHIROPACTOR HAS THE DUTY TO PROVIDE HIS PATIENT WITH
INFORMATION NECESSARY TO ENABLE THE PATIENT TO MAKE AN INFORMED
DECISION ABOUT A PROCEDURE AND ALTERNATIVE CHOICES OF TREATMENTS.
IF THE DOCTOR FAILS TO PERFORM THIS DUTY, HE IS NEGLIGENT.

TO MEET THIS DUTY TO INFORM HIS PATIENT, THE DOCTOR MUST
PROVIDE HIS PATIENT WITH THE INFORMATION A REASONABLE PERS ON IN THE
PATIENT’S POSITION WOULD REGARD AS SIGNIFICANT WHEN DECIDING TO
ACCEPT OR REJECT THE MEDICAL TREATMENT. IN ANSWERING THIS QUESTION,
YOU SHOULD DETERMINE WHAT A REASONABLE PERSON IN THE PATIENT'S
“ POSITION WOULD WANT TO KNOW IN CONSENTING TO OR REJECTING A
. CHIROPACTIC TREATMENT.

HOWEVER, THE PHYSICIANS’S DUTY TO INFORM DOES NOT REQUIRE
DISCLOSURE OF:

INFORMATION BEYOND WHAT A REASONABLY, WELL-QUALIFIED
CHRIOPRATOR IN A SIMILAR CLASSIFICATION WOULD KNOW;
EXTREMELY REMOTE POSSIBILITIES THAT MIGHT FALSELY OR
DETRIMENTALLY ALARM THE PATIENT;
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STATE OF WISCONSIN CIRCUIT COURT OUTAGAMIE COUNTY

GARY HANNEMANN,

Plaintiff,
Case No.: 00 CV 765

VS,

Code No.: 30101
CRAIG BOYSON, D.C,,

Defendant.

AFFIDAVIT OF HAND DELIVERY

I, Sabrina Y. Risch, being first duly éwom on oath, state that [ am an employee of
Hinshaw & Culbertson and not a party of this action; that on the 10th day of March, 2003, in the
State of Wisconsin, County of Outagamie, I hand-delivered a Notice of Motion and Motion for
New Trial, Brief in Support of Motion for New Tnal and Affidavit of Patnck F. Koenen, to

persons at the following addresses authorized to accept pleadings and delivertes for:

Mr. John C. Peterson Clerk of Court

Robinson, Peterson, Berk & Cross, LLP . Outagamie County Courthouse
200 E. College Avenue 320 South Walnut Street

P.O. Box 5159 Appleton, WI 54911

Appleton, WI54913-5119

7
Stsn

~“Sabrina Y. Risch

SUBSCRIBED and, §WORN to
before me tma\t\gﬂo@%;ff,;vlarch 2003,

...... N

§* Song N
i)

Cathy J. &kﬁ’ ¥ on
Notary Pubh Outagarme t}bunty
My commissiod, [EXpires 2/20/05.
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© 1023.2 PROFESSIONAL NEGLIGENCE: INFORMED CONSENT

A CHIROPACTOR HAS THE DUTY TO PROVIDE HIS PATIENT WITH
INFORMATION NECESSARY TO ENABLE THE PATIENT TO MAKE AN INFORMED
DECISION ABOUT A PROCEDURE AND ALTERNATIVE CHOICES OF TREATMENTS.
IF THE CHIROPRACTOR FAILS TO PERFORM THIS DUTY, HE IS NEGLIGENT.,

TO MEET THIS DUTY TO INFORM HIS PATIENT, THE CHIROPRACTOR MUST
PROVIDE HIS PATIENT WITH THE INFORMATION A REASONABLE PERSON IN THE
PATIENT’S POSITION WOULD REGARD AS SIGNIFICANT WHEN DECIDING TO
ACCEPT OR REJECT THE MEDICAL TREATMENT. IN ANSWERING THIS QUESTION,
- YOU SHOULD DETERMINE WHAT A REASONABLE PERSON IN THE PATIENT’S
POSITION WOULD WANT TO KNOW IN CONSENTING TO OR REJECTING A
© CHIROPACTIC TREATMENT. |

HOWEVER, THE CHIROPRACTOR’S DUTY TO INFORM DOES NOT REQUIRE
DISCLOSURE OF: |

INFORMATION BEYOND WHAT A REASONABLY, WELL-QUALIFIED
CHRIOPRATOR IN A SIMILAR CLASSIFICATION WOULD KNOW;
EXTREMELY REMOTE POSSIBILITIES THAT MIGHT FALSELY OR
DETRIMENTALLY ALARM THE PATIENT;
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EVERY PERSON IN ALL SITUATIONS HAS A DUTY TO EXERCISE ORDINARY
CARE FOR HIS OR HER OWN SAFETY. THIS DOES NOT MEAN THAT A PERSON IS
REQUIRED AT ALL HAZARDS TO AVOID INJURY; A PERSON MUST, HOWEVER,
EXERCISE ORDINARY CARE TO TAKE PRECAUTIONS TO AVOID INJURY TO
HIMSELF OR HERSELF

ORDINARY CARE IS THE CARE WHICH A REASONABLE PERSON WOULD USE
IN SIMILAR CIRCUMSTANCES. A PERSON IS NOT USING ORDINARY CARE AND IS
NEGLIGENT, IF THE PERSON, WITHOUT INTENDING TO DO HARM, DOES
SOMETHING (OR FAILS TO DO SOMETHING) THAT A REASONABLE PERSON
WOULD RECOGNIZE AS CREATING AN UNREASONABLE RISK OF INJURY OR
DAMAGE TO A PERSQN OR PROPERTY.
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STATE QF WISCONSIN CIRCUIT COURT BRANCH IV QUTAGAMIE CQUNTY

GARY HANNEMANN, I

. Uu IASAMIE COUNTY
Plaintiff, FILED
RDICT
VS ‘ FEB 2 0 2003 CASE #00 CV 753
CRAIG BOYSON, D.C.,
Defendant. ;7 0'CLOSK
| RUTH 1l JALD5EN B

We the jury, impaneled and sworn to try the issues in this action, answer as follows:

QUESTION 1; Was Dr. Craig Boyson negligent with respect to his care and treatment of Gary
Hannemann in August of 1997? '

ANSWER: _|/¢.S
(Y"es or No)

QUESTION 2: If you answered question 1 above “yes,” please answer the following question.

Was the negligence of Dr. Craig Boyson a cause of Gary Hannemann'’s neurovascular injury?

ANSWER: V¢S [0 cut of 13
?{esorNo)

QUESTION 3: Was Gary Hannemann negligent with respect to his own care by failing to
follow the instructions of his treating physicians?

ANSWER: _y& 5 10 et of 17
_ (Yes or No)

QUESTION 4: If you answered question 3 above “yes,” please answer the following question.
Was the negligence of Gary Hannemann a cause of his neurovascular injury?

ANSWER: Ao jO eutaf 1O
(Yes or No)
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-
QUESTION 5: If you have ered questions 2 & 4 above “yes,” then answer this question.
Assuming the total amount of negligence causi% Hannemann’s neurovascular Injury is
100%, how much negligence is attributab

1. Dr. Craig Boyson: /.// %
/,/
2. Gary Hannemann: yd - %
TOTAL s ' 100%

QUESTION 6: What sum of money will fairly and reasonably compensate Gary Hannemnann
for the neurovascular injuries he sustained as a result of the chiropractic care provided by
Dr. Craig Boyson with respect to:

1. Past Wage Loss: $ /33 500

2. Future Loss of Earnings: $_13.500
3. Pain, Suffering and Disability: 5 OO, NOD

Dated this /O day of February, 2003.
%M 77 d‘{/z(}
Foreperson ~ /

Dissenting juror A_) GANBIA W '

as to Question () = O

Dissenting juror 5&;44:& ﬁm;#'n)
as to Question (s) 4

# B
Codly Look=
)
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STATE QF WISCONSIN CIRCUIT COURT OUTAGAMIE CQUNTY
BRANCH 1V

GARY HANNEMANN,

Plaintiff,

CASE NO. 00-CV-765
V3.

CRAIG BOYSON, D.cC.,

Defendant.

TRANSCRIPT OF MOTION HEARING
April 4, 2003

Transcript of the proceedings had in the above action
before the HONORABLE HAROLD V. FROEHLICH, Circuit Court
Judge, Branch IV, Qutagamie County, held at the Cutagamie
County Justice Center, in the City of Appleton, Qutagamie
County, Wisconsin, commencing on the 4th day of April,
2003.

APPEARANCES: JOLENE D. SCHNEIDER, Attorney at Law,
appeared on behalf of the Plaintiff.

PATRICK F. KOENEN, Attorney at Law, appeared
on behalf of the Defendant.

GARY HANNEMANN, Plaintiff, appeared in
person.
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{In cpen court commencing at 2:32 p.m.)

THE COURT: This is Gary Hannemann versus
Cralg Boyson, 2000-CV-765. Please state your
appearances for the record.

MS. SCHNEIDER: Plaintiff appears in person
and with his attorney, Peterson, Berk & Cross, by
Jolene Schneider.

MR. KOENEN: Pat Koenen for the defendant.

THE COURT: Go ahead.

MR. KOENEN: Your Honor, it's always
difficult and, frankly, a little uncomfortable to bring
a motion like this where we're asking the Court to say
that there was a mistake made in the trial. I
understand it, your jcb, particularly during the jury
instruction conference, is difficult. You've got a
jury waiting and attorneys throwing papers back and
forth on a table to you.

But as difficult as it is to bring this type of
motion, I think it is important that we do this because
I sincerely believe there is something fundamentally
wrong with the verdict that we submitted to the jury
and the instructions that were sent to them. And out
of fairness to Dr. Boyson and in the interest of
justice, I think we have to look at that and determine
if there was a mistake and, if so, was it substantial

2
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and did it prejudice my client? And I think it did.

The fundamental problem with the verdict is that
it treated the concepts of negligence in treatment the
Same as negligence for failing to obtain informed
consent, Unfortunately, these two concepts are not
interchangeable, They're separate and distinct, and
they can't be handled the same.

Negligence in treatment has to do with failing to
do scmething properly during the treatment of a
patient, such as failing to make a proper diagnosis or
failing to do something right in the care of the
patient. Negligence in failing to obtain informed
consent has to do with the failure to share information
with a patient. It has nothing to do with the actual
treatment but, rather, the conveying of information
that a patient -- a reasonable patient would want to
know about the procedure. These are separate., They're
distinct. They're not interchangeable; and, most
importantly, they have separate procf requirements.

Now, this isn't my, you know, belief. This is
clearly confirmed in the appellate law that we have in
the State. Johnson, the Supreme Court case, which I've

cited in our brief, and Finley versus Culligan, which

I've also cited in the brief, clearly states they're
separate and distinct towards, and they're separate and

3
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distinct proof requirements, and they cannot be treated
interchangeably.

And in light of this law and the way it's
developed in every medical malpractice case where there
are claims of negligence in treatment and claims of
failure to obtain informed consent, there are separate
verdict questions asked. There are two separate sets
inquiring into the essential elements of both -- of
both torts, and in no case would it be permitted to
treat them the same as we've done here.

Now, interestingly, in reviewing the plaintiff's
brief in oppcsition to my motion, they're not
disagreeing with this statement of the law, and they
have not said that I've misinterpreted Johnson or
Finley cor have in any way misstated that they're two
separate and distinct torts. I think we'll hear what
they have to say, but the omission of any statement to
the contrary and the lack of any cases to the contrary
makes it quite clear that what we're saying is accurate
legally.

What they've tried to do though is step around
this obvious point in the law by saying that informed
consent principles don't apply to chiropractors; that
that's medical malpractice law we're citing. We're in
a chiropractic malpractice case, and because of that,
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all of this that I've cited is inapplicable.

And their arqument though, if you locok at it and
you loock at the basis of it, really isn't persuasive or
with any legal merit, and the fundamental underpinning
they have for this is this Murphy case, It was
discussed in our instruction conference, and it's
highlighted quite heavily in their brief. They
basically say that Murphy stands for the proposition
that 448, Informed Consent, doesn't apply. And I
think, first of all, they're overstating what that case
means; but, secondly, it's clearly not applicable to
this case.

In Murphy, the treatment that was involved
cccurred in January of 1993, It's four years before
Wisconsin Administrative Code 1105 -- 11.02(5) was
created. The law changed after Murphy was decided.
There would have been no -- no legal basis similar to
this case in Murphy. I think that's a very, very
imporéant factual distinction.

I also believe it's very important that that --
the issue of whether or not informed consent wasn't
squarely presented to the Court of Appeals as it is in
this case. That had to do with a failure to refer a
patient with low back pain, chiropractor continually
treated. There's no allegation that the chiropractor

5
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caused the low back pain. It's just a failure to
refer,

This is far different. This Case is far different
where they're alleging that a chiropractic adjustment
caused a complication, and [ -- I think the factual
dissimilarities, the timing of when the treatment in
Murphy took place as cempared to the change in the law,
makes that case inapplicable to this particular
Situation.

I also think -- ang this is perhaps more
important -- that, logically, the argument that they're
putting forward doesn't make sense when you loock at our
laws. Why would the law treat the informed consent
cbligations of a chiropractor and the defenses it
limits to that any different than it would treat it for
a medical doctor? Surgeons, obviously, have a duty of
informed consent. Dentists would have a duty of
informed consent. Physiatrists -- podiatrists would
have that, and physiatrists, physical medicine doctors
who actually use principles of physical therapy and
manipulations, would have an obligation of informed
consent. Why would it be that a chiropractor should be
treated any different or have any less of a proof
requirement for Someone accusing him or her of not
obtaining informed consent than any of these other

6
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people? If you claimed informed consent against
anybody in that other group, you'd have to prove all of
the elements. Why would it be logically that the law
would treat a Cchiropractor any differently? Why would
the law treat the chiropractor any different than a
common persen? This Court, I'm sure, has had claims of
assault and battery with just normal people. There is
& defense to that in the form of consent.

What I'm pointing out here is, the law of informed
consent was a common law principle that predated 448
when it was codified for medical doctors, but 448, the
statute, is nothing more than a codification of the
common law, which existedq prior to nineteen -- T
think -~ Seventy-four. It's a principle of informed
consent that grows out of this concept of assault and
battery and the need to get somecne's permission before
they're touched that existed in the common law long
before 448, and it §till exists in the common law, and
there is no reason that the law should carve a litﬁle
exception out for chiropractors and treat them any
differently,.

So factually, logically, legally, there is no
reason in this case to merge those two concepts
together.

What the plaintiff wanted in this case and what

7
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they ultimately got was a chance to accuse Dr. Boyson
of failing to obtain informed consent. They argued
that over and over with every single witness, and they
argued it in closing argument. They got to do all
that, make all those accusations, put in that evidence,
but then the Court didn't require them to establish the
elements of informed consent to answer that line of
questions that must be answered by a jury to obtain
liability on an informed consent claim. They weren't
required to do that. They got the benefit of the
accusation, they got the benefit of some powerful
argument, but they didn't have the obligation of
answering the questions that are essential to an
informed consent claim.

Had the jury been given those guestions, it is
possible that they could have said, yes, Dr. Boyson was
negligent for failing to share information about the
treatment, the risk of a stroke, but they could have
also answered -- and we'll never know —- we'll ﬁever
know the answer to the first question because it was
never asked, but they could have answered a second
question that I asked the Court to give, would a
reasonable patient have refused the treatment even if
they got the information?

If they would have said, yes, he's negligent for

8
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failing to disclose.the information but ne, a
reasonable patient in Mr. Hannemann's position wouldn't
have refused it, that's a defense verdict. And because
those questions were never asked, we'll never know why
they found Dr. Boyson negligent.,

We'll never know if they would have possibly found
that a reasonable patient wouldn't have refused the
treatment; and Dr. Boyson, by virtue of that, 1is
deprived of a very legitimate and reasonable
possibility of a defense verdict. And the law says,
when that cccurs, when there is a reasonable
possibility of a different outcome, that is
prejudicial. That is depriving a client -- or a party
to a lawsuit of a substantial right, and it undermines
the confidence in the outcome. It undermines the
cdnfidence that the jury had the right law and the
right questions, and.the whole result becomes highly
suspect as to what did they mean, why did they find
negligence?

And under our law and under the statutes, this
Court has the power and, in fact, the obligation to
look at this and say, you know, is that right? Was
that done properly? &And is there a reasonable
possibility that the outcome in this case was somehow

affected by that?
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And I think that that -- that is in fact what
happened here, and I think that, for that reason, Dr.
Boyson is entitled to another trial and another
opportunity to ask a jury and argue to a jury that the
failure to disclose this information really would not
have made any difference.

S0 for that reason, Judge, I think the verdict and
its formulation is improper and we should have another
trial.

The second problem -- major prcblem, I think, with
the case -- and it's, I think, more clear -- is the
instructions on informed consent that were given. This
Court decided to give an instruction on informed
consent, but it deleted the last paragraph of the
instruction, 1023.2. Now, that deletion, which said
that if a doctor provides a reasonable explanation for
why he didn't disclose certain information such that a
reascnable patient would agree that it wasn't obligated
to give that information, he's not negligent. That was
taken out.

Now, in this district, District 3, in a very
similar case, Judge Hoover looked at an instruction
where a judge in your position took that same paragraph
cut and said that was prejudicial. That's reversible
error and sent it back for a retrial because of that.

10
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The judge said that that last paragraph does not
subsume all those other exceptions that precede it.
It's separate and it needs to be given, and if it
deesn't, it doesn't balance out fairly the obiigation
of a doctor to give information with the limits on
that. And that last paragraph's critical because it
specifically says if the explanation, no matter what it
is, would satisfy a reasonable patient =-- not this
patient but a reasonable patient -- then he's not
negligent for not sharing information. And to take
that away, I think, imbalances the obligations with the
limitations; and in this district, according to Judge
Hoover, that is reversible error.

In this case, Dr. Boyson said, you know, in his
mind -- and Dr. Wilder confirmed this -- there was
controversy as to whether or not the existence of the
risk of a stroke even was real. That was not an
assumed or established fact back in 1996 and 1997.
There is no place in Your Honor's instruction that
permits that as an explanation. The way we have it is,
you don't have a obligation to disclose remote risks,
but that presumes there is a risk at all; and in this
case, I think it's not only just not remote in Dr.
Boyson's mind but not even real, and I think there is a
very reasonable possibility that a juror, using the

11
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reasonable patient standard, coculd say, yeah, I don't
think it's necessary to talk about controversial things
that aren't even well established in the field as
risks.

So I think in light of Brown and in light of the
facts of this case and in light of the deletion of that
very important paragraph, again that's an error that
could very well have changed the ocutcome ¢of the case,
and there should be a new trial ordered on that ground
as well.

I also believe, in light of the existence of --
cc-existence of a diagnosis of spinal meningitis and
the adjustment, the causation instruction should have
told the jury there to separate out whatever
disabilities or problems they felt were due to Spinal
meningitis as opposed to chiropractic adjustment.

We clearly brought you the testimony of Dr. Viste
and Dr. Hauton, the neuroradiologist and neurologist,
who said that they believe that the problems that the
patient was having was due to spinal meningitis. The
jury, theoretically, could have felt that Dr. Boyson
caused some harm, but the spinal meningitis did
something as well, and they were not given an
opportunity or instruction that they're to
differentiate between the two. And I believe that, as

12
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well, is a problem.

For those reasons, Judge, and, most particularly,
I think in the interest of fairness to the defendant
and in the interest of justice, a new trial should be
ordered in this case,

THE COURT: Counsel.

MS. SCHNEIDER: Judge, this is not a medical
malpréctice case. This is a chiropractic negligence
case, and the Court submitted the correct form of
verdict to the jury. The special verdict proposed by
the defense, 1023.1, does not apply to the failure of a
chiropractor to obtain the informed consent of his
patient. 1023.1 was developed based upon the law for
physicians as set forth in Wisconsin statute 448.30,
which dces not apply to chiropractors on its face. And
that is consistent with the longstanding tradition of
Wisconsin law differentiating between rules and
regulations that apply to physicians, on the one hand,
and different rules and regulations that apply to
chiropractors on the other hand.

Physicians and chiropractors, for example, are not
held to the same standard of care. The Kerkman case,
which we cited in our brief, specifically held that
chiropractors are held to a separate chiropractic
standard of care. The licensure requirements for a

13
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physician and a chiropractor are also distinct, and in
Chapter 446 of the Wisconsin Statutes, the Chiropractic
Examining Board authorizes the creation of
administrative regulations, and from that, we get
chiropractic 11.02(5), which basically states that all
patient records shall include documentation of the
informed consent of the patient. That is drastically
different from the requirements that are imposed upocn
physicians that are contained in 448.30.

Now, the legislature has elected to create this
very specific statute that applies, on its face, only
to physicians. 1It's contained in chapter 448, which
regulates medical practices. We have, on the other
hand, this administrative regulation created by the
Chiropractic Examining Board that applies only to
chiropractors. They are completely distinct standards
for completely distinct professions that are requlated
in distinct ways under our laws, and there is just no
basis for concluding that a statute designed to
regulate physicians should apply to chiropractors.

Now, in the Murphy case, the plaintiff brought a
negligence action against her chiropractor, and she
basically had a two-pronged theory in bringing her
case. One was that the chiropractor was negligent in
not referring her for medical treatment; and, second,

14
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that he was negligent in failing to obtain her informed
consent. And in support of her theory of negligence in
failing to cobtain informed consent, she specifically
cited the statute 448.30, and the Court of Appeals
looked at that and said, no, that doesn't apply to
chiropractic. This statute, on its face, applies only
to physicians, and 448.30 is applicable to physicians
and to cases that derive from medical malpractice
claims. It does not apply whatsoever to a chiropractic
negligence case.

Based upon the clear language in the statute in
the Murphy case, it's clear that anything deriving from
that statute would not apply to a chiropractic
negligence case,

The special form verdict contained in 1023.1 was
created based upon the law as set forth in section
448.30. Therefore, it does not apply to a chiropractic
negligence case, and the Court was correct in refusing
to submit that form verdict to the jury.

The failure for a chiropractor to cbtain the
informed consent of his patient just simply constitutes
negligence, and the defense is quite concerned about
the fact that there do not seem to be the same types of
limitations on that obligation as there clearly exists
for physicians. That's because the legislature chose

15
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to create those limitations for physicians. If there
are to be similar written limitations on the scope of
the duty of a chiropractor to obtain informed consent,
those limitations are not for us to create here. Those
limitations should be created by the legislature or by
the Department of Regulation & Licensing. They have,
for whatever reason, chosen not to create such specific
parameters on the duty of a chiropractor to obtain
informed consent.

Prior to 1997, there was no written requlation at
all requiring chirecpractors to obtain informed consent.
Since that time there has been no modification to the
Administrative Code provision that's in place.
Presumably, there is a reason for that. 1It's not our
Job to usurp the role of the legislature and create
obligations that they specifically decline to create.

The defense has argued, I think, today and back at
the instruction conference that if we don't apply this
scepe of informed consent that exists for physicians,
then the obligation of a chiropractor to obtain
informed consent is limitless, and that's simply not
true.

The limits upon that obligation are those that
would be imposed by a reasonable Chiropractor under the
same conditions that were faced by Dr. Boyson. And we
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heard lots of testimony during the trial from Dr.
Murkowski, the plaintiff's liability expert; from Dr.
Wilder, the defense liability expert, as to the
incidence of neurovascular injury resulting from
cervical manipulation, as well as the necessity of
informing a patient of that risk. And even Dr. Wilder,
the defense liability expert, testified that he informs
his own patients of this risk. And so it's not as
though, if we don't apply 448.30 in this situation,
that it's just a slippery slope with no end. There are
limits, and that is what the jury determined in
deciding whether or not Dr. Boyson met the standard of
care. Use of 1023.1 would have just simply confused
and misled the jury because it stated incorrectly the
law that applied to this case.

Now, even if the Court woﬁld determine that it was
error to use that -- or decline to use that particular
verdict form, it was really harmless because the jury
was informed of the law for physicians under section
448.30, when the Court instructed the jury on informed
consent using the Court's version of 1023.2.

The Court will recall that the plaintiff, in fact,
objected to the Court's use of 1023.2 at trial.

Instead, the plaintiff submitted his own proposed
instruction on informed consent. That was not derived
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from the statute applying to physicians. We, instead,
submitted a proposed instruction that was based upon
the Black's Law Dictionary definition of informed
consent.

The Court overruled our objection and decided to
use 1023.2. That instruction, as a whole, correctly
stated the law under 448.30, and, if anything, the
defense benefited from the Court's use of that
instruction because for the reasons I've already
stated. The instruction, 1023.2, does nct apply to a
chiropractic negligence case. It's derived from
medical malpractice cases, which are not binding or
precedential in relation to chiropractic negligence
cases, and they're based upon a statute that clearly,
on its face, does not apply to chiropractic negligence.

The cases that the defense cites related to the
use of 1023.1 and 1023.2 are medical malpractice cases,
cases brought under chapter 655, which does not apply
to chiropractic; cases involving alleged violations of
the statute 448.30, which do not apply to chiropractic.
Therefore, those cases are not binding on this Court
and do not provide us with any binding precedent
relating to this issue.

Now, the defense indicates that there was evidence
from which the jury might have concluded that there was

18
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no basis for a risk between the risk of neurovascular
injury following a cervical adjustment, and I believe
the overwhelming evidence suggested that in fact there
was a risk. There was dispute about the incidence of
such a risk in 1997, but both plaintiff's liability
expert and the defense liability expert conceded that
there was, in fact, a risk: and, in fact, the evidence
showed that the belief back in 1997 was that the
incidence of such an injury occurring following
cervical adjustment was even higher in 1997 than it was
today. So the assertion that the jury would have been
misled in some way, I don't think, is supported by the
evidence whatsocever.

With respect to causation, I den't believe there
is any probability that the jury was misled. The
defense was requesting the Court to use the final
paragraphs, 1023.8, which simply did not apply to the
facts of this case. Those paragraphs address
Situations where there may be an aggravation of a
pre-existing condition or where two health conditions
may have acted in concert to éause a particular injury
to a plaintiff. And here there was no evidence that
anything such as that existed.

Dr. Viste, on behalf of the defense, proffered a
theory whereby the cervical adjustment had absolutely

19
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nothing whatscever to do with Mr. Hannemann's injury,
and the -- the plaintiffs, on the other hand,
maintained throughcut the trial that it was the
cervical adjustment that caused Mr. Hannemann's injury.

There was no evidence presented to the jury
whatsoever that, in any way, the meningitis and the
cervical adjustment could have somehow acted together
to cause the injury. There was no evidence presented
that the cervical adjustment could have aggravated the
conditicn of meningitis, which could have exacerbated
Mr. Hannemann's injury. Therefore, the Court was
correct in declining to use that instruction and
instead properly instructed the jury using the standard
causation instruction No. 1500.

The interest of justice do not support a new trial
in this case. The interest of justice support the
finality of this jury's verdict. The -- this case is
not a case where the real controversy was not tried.
The real controversy was tried. This case was brought
as a negligence acticn. The jury heard quite a heavy
volume of evidence on negligence. Closing arguments
consisted of vigorous arguments by both counsel as to
whether or not Dr. Boyson was negligent. The failure
of Dr. Boyson or any chiropractor to obtain the
informed consent of his patient is simply negligence.
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It's a component of the chiropractic standard of care,
and the jury, after hearing all of the evidence and
considering the Court's instructions, rendered a
conclusion, and that should not be disturbed by this
Court,

MR. KCENEN: Briefly, Your Honor.
Plaintiff's argument, if I understand it right, seems
Lo suggest that the duty of informed consent and all of
its limitations must flow from the legislature, and if
it's not -- if the legislature in 448.30 or some other
statute doesn't set it out, then it doesn't exist.
That gives the legislature, frankly, way more credit
than I think it deserves. They -- 448 was nothing more
than the legislature codifying the existing common law
that existed long before the mid 1970s. This whole
concept of informed consent, it grew out of the assault
and battery laws. It existed well before, and it
exists for chiropractors, doctors, anybody who was
accused of, in that time, committing a battery upon
somebody without their permission that led to an
injury. It really -- to say that, unless the
legislature specifically codifies this with respect to
chiropractors, ignores years and years, decades, of
common law created by the courts, applicable to all,
that predated the creation of 448,30,
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The argument alsc mixes and matches. It suggests
that because 448,3¢C applies only to doctors, therefore,
special verdict questions need not be asked of, you
know, requiring each of the elements of informed
consent. 448,30 has nething to do with verdict
question formulation. It has to do with instructions
and what the law is and whether there is or isn't
informed consent.

This Court though -- and it's a tetal judicial
function -- is required to identify the elements that
must be proven and then ask the appropriate questions
to find out whether they have or haven't. That has
nothing to do with statutes. That's -- that's a
judicial function, interpretation of the law, whether
it come from common law or statutory, and that's the
problem. That's what wasn't done here. We don't
know -- we had an allegation of informed consent
violation with no questions by which to determine
whether they met the elements of that, and whether it's
medical malpractice, chiropractic malpractice or sexual
assault, frankly, there's elements that need to be
proven and shown, and you can't just throw it in under
a negligence umbrella.

And theose are the comments I'd have to plaintiff's
arguments.
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THE COURT: I think the real -- the real
issue in this case was what caused the stroke. And I
think both the state -- I mean, both the plaintiff and
the defense put con a strong case as to their theory as
to what caused the stroke itself; and, in rny opinion,
the jury could have went either way. They could have

bought the defense theory that it was the meningitis

and the -- and the way the spots looked on the spine
from some of the -- I den't know which one of those
negatives that we were shown, if that was the -- they

tcok that slice of the neck and they look down and find
five or six spots, and that theory was, therefdre,
since it wasn't just one big spot, this was nct a
stroke that was céused by -- by the adjustment. They
could have bought that theory.

They could have bought the theory that the
plaintiff, I think, successfully argued and presented
that the stroke was caused by the adjustment and that
the -- the activities on the 23rd, the second time, was
clearly negligent, in their opinion. And that's what
they bought.

I think the instructions, if they were in error in
any way, were not substantial as to the decision in
this case, and your motions are denied.

MS. SCHNEIDER: Thank you.
23
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MR. KOENEN:

(Proceedings concluded at 3:09 p.m.)

Thanks,

24
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STATE OF WISCONSIN)
) ss.
OCUTAGAMIE COUNTY )

1, Jeanne L. spoehr, certify that I am the
official court reporter for Branch IV of the Circuit Court
of Outagamie County; and as such court reporter, I made
full and accurate stencgraphic notes of the foregeing
proceedings; that the same was later reduced to typewritten
form; and that the foregeing is a full and accurate
transcript of my stenographic notes so taken.

Dated and signed in the City of Appleton on
the day of 7£ , 2003,

) 1,

7 54//3%%%\

Jeange /L. Spoehr

Regi red Merit Reporter
Certified Realtime Reporter
Qutagamie County Justice Center
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STATE OF WISCONSIN CIRCUIT COQURT OUTAGAMIE COUNTY

BRANCH v
GARY HANNEMANN,
Plaintiff,
. CLERK OF C&rnie e RT ]
Y OUTAGAMTE TN 00-CV-765
FILED
CRAIG BOYSON, D.C., :
MAY ~OOA
Defandant, Mal = 2 2003
r'"\.ir O'CLHC” —=
- MUTH I IANSSEN

Based on t
/.

he jury verdict dated February 20, 2003 and the Court’s Order for Judgment
T
dated April _ 72~ 2003,

IT IS ADJUDGED THAT plaintiff, Gary Hannemann, shall recover from, and have
Judgment against defendant, Craig Boyson, D.C., the following:

[. The verdict sum of $227,000.00 and
2. Taxable costs in the amount of 34,378.16, plus statutory interest from the date of
the verdict.

For a total judgment of $231,378.16, plus statutory interest from the date of the verdict.

F~—
Dated this C _ day of April, 2003,

BY THE CLERK:

. ~ 0 -
Outagamie County, Wisconsin
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ARGUMENT
L AT THE TIME THIS CASE WAS TRIED THERE IS NO QUESTION
THAT IT WAS WELL SETTLED WISCONSIN LAW THAT
CHIROPRACTIC WAS NOT GOVERNED BY THE RULES AND
REGULATIONS CONTROLLING MEDICINE, INCLUDING IN THE
AREA OF INFORMED CONSENT.
The underlying assumption in the brief filed on behalf of Craig Boyson is
that the practice of chiropractic is really just like the practice of medicine, and,
therefore, the rules that govern informed consent in chiropractic should be the same

as those for medicine. The current Fox Valley phone directory lists the following

medical specialties, among others:

obstetrics & gynecology bariatrics plastic surgery
internal medicine allergy cardiology
cardiac surgery dermatology nephrology
vascular and thoracic surgery endocrinology family practice
gastroenterology infectious disease ophthalmology
otorhinolaryngology neurology orthopedics
occupational medicine pediatrics physiatry
pulmonary medicine rheumatology © urology
general surgery psychiatry oncology

Within each of the listed specialties there are a plethora of situations each of the
specialists might face with numerous treatment options and attendant risks and
potential rewards. In regulating medical practice, the legislature and courts of
Wisconsin have developed law, largely under Chapter 448, "Medical Practices," and
Chapter 655, "Health Care Liability and Patients Compensation," which address the

complexities and diversity of medicine. Quite simply, these regulations and the



case law interpreting them do not, and should not, apply to chiropractic.

Chiropractic is governed by Chapter 446, "Chiropractic Examining Board,"
and the regulations adapted pursuant to that chapter’s authority. Practitioners do
receive a doctor of chiropractic degree, but they do not practice medicine, nor
possess a medical doctor’s training, experience, or degree. Section 446.01, Wis.
Stats., describes the scope of chiropractic as the treatment of health conditions by
employing "chiropractic adjustments and the principles or techniques of chiropractic
science...." While both medical doctors and chiropractors are health care providers
in the sense that they are attempting to address human health concerns with their
separate and distinct skills and training, that is where any similarity ends. The trial
court in this case was confronted with longstanding and well settled law drawing
a sharp line between the two fields, superimposed upon which was a new
regulation imposing an "informed consent” obligation on chiropractors not yet
addressed by the courts,

An historical review of the three principle Wisconsin cases addressing the
distinct governance of chiropractic is instructive. The first case, Kuechler v.
Volgmann, 180 Wis. 238, 192 N.W. 1015, 31 A.L.R. 826 (1923), arose before
there was any requirement in Wisconsin that a chiropractor be certified or licensed.
The plaintiff was experiencing "nervousness and headaches.” and went to the
defendant chiropractor for treatment. The defendant diagnosed the cause to be

"some derangement of the stomach," and provided chiropractic treatment for eight
g P g



months, during which time the symptoms only seemed to get worse. He then
advised the plaintiff to visit the West for a time, apparently to see if the condition
was improved by the change of climate. While out West, the symptoms continued
to worsen to the point that the plaintiff at times became blind. Finally, the plaintiff
returned to Wisconsin, visited medical doctors in Chicago, and was diagnosed with
a brain tumor. By the time it was properly diagnosed, the tumor had progressed
so far that a portion of the plaintiff’s skull had to be removed to alleviate the
intracranial pressure. The plaintiff’s essential allegation was that if the diagnosis
had properly been made when he first presented the symptoms to the chiropractor,
surgery then would have "effected an immediate and pérmanent cure.”

The trial court had sustained the defendant’s demurrer, essentially dismissing
the complaint on the pleadings, on the ground that the complaint failed to allege
that the chiropractor did not adhere to the standard of care which "physicians of
good standing of the same school or system of practice usually exercise in the same
or similar localities under like or similar circumstances... . 192 N.W. at 1017. The
question presented on appeal was whether a chiropractor should be held to the same
standard of care as a medical doctor.

There, the Court answered affirmatively relying on a statute which allowed
unlicensed healers, like chiropractors, to provide care, but subjected them to
liability for malpractice just like a physician. The statute further provided, as

follows:



[Alnd ignorance on the part of any such person shall not lessen
such hability for failing to perform or for negligently or
unskillfully performing or attempting to perform any duty
assumed, and which is ordinarily performed by licensed medical
or osteopathic physicians, or practitioners of any other form or
system of treating the afflicted. 192 N.W. at 1017

The Court held that in the realm of diagnosis, a chiropractor was to be held to the
same standard as a medical doctor or osteopath.

By the time the next major case reached the Court, over six decades later,
the state had instituted license requirements, statutes, and regulations that governed
chiropractic. In Kerkman v. Hintz, 142 Wis.2d 404, 418 N.W.2d 795 (1988), the
plaintiff’ sought chiropractic treatment from the defendant for complaints of
soreness in the upper shoulders and neck and numbness in his hands. Over a
period of about two weeks, the defendant saw the plaintiff four times and
administered three to four adjustments. Several weeks later, the plaintiff was seen
medically, was diagnosed with a compressed spinal column and a herniated disc,
and ultimately underwent two surgeries. In accord with Kuechler, the plaintiff’s
testimony and the Court’s instruction to the jury related to whether the defendant
had exercised the same degree of care and skill which is usually exercised by a
recognized school of the medical professibn. On appeal, this Court reversed its
longstanding rule in light of the very different legal framework which had
developed to govern the practice of chiropractic, and held that a chiropractor must
be held to a chiropractic, not medical, standard of care. The Court repeatedly drew

the distinction between medicine and chiropractic, including when it said the



following:

[A] chiropractor does not treat or diagnose disease. Instead, a
chiropractor’s practice is limited to the analysis and correction of
subluxation. The chiropractor’s function is to locate the
subluxation, if it exists, adjust it back to the correct position and
then allow the body to restore itself to normalcy. A medical
doctor’s practice, on the other hand, is completely opposite. The
medical doctor is concerned with the diagnosis and treatment of
the diseased area through the use of drugs and surgery or other
techniques.
142 Wis.2d at 416, 418 N.W.2d at 300-01.

The Court went so far as to conclude that a chiropractor could not be held liable
for failing to refer a patient to a physician for medical treatment because that
determination would required medical rather than chiropractic expertise.

Finally, the question again arose, this time before the Court of Appeals, and
the case directly presented the court with the question of whether the medical
standards and principles governing the doctrine of informed consent should apply
to chiropractic. In Murphy v. Nordhagen, 222 Wis.2d 574, 588 N.W.2d 96 (Wis.
App., 1998), over a period of about 6 weeks, the plaintiff sought treatment from
the defendant chiropractor for low back pain and numbness into her buttocks. She
had pain in her buttocks and upper legs that had been getting worse. The
defendant provided treatment, and the plaintiff seemed to improve at times, but at
other times it was much worse. Finally, she reported more extreme numbness and
constipation for three days, and the defendant told her she should see her medical
doctor for the constipation. Ultimately, she consulted with a neurologist, an MRI

was done and a derranged disc was found. Shortly thereafter a lumbar discectomy



was performed. The trial court granted summary judgment ruling that under
Kerkman there was no duty to diagnose the medical condition or refer, and that
there was no "informed consent” duty in the context of chiropractic practice.
Again, the Court of Appeals affirmed ruling that there was no duty of the
chiropractor to refer the patient to a physician, and that the medical standards for
informed consent do not apply to chiropractic. Noting that the statute provides that
"[a]ny physician who treats a patient shall inform the patient about the availability
of all alternate viable medical modes of treatment and about the benefits and risk
of these treatments," the court said, "Murphy is in error to the extent she contends
either the statute or the cases have any relevance to her lawsuit." 222 Wis.2d at
584, 588 N.W.2d at 100-101.

Subsequent to the factual events giving rise to Murphy, the chiropractic
board did issue its informed consent provision. It is totally dissimilar from the
statute applying to physicians. This is exactly what the state of the law was when
the trial court here was asked by Dr. Boyson to instruct the jury here by simply
reading the medical informed consent instruction and giving them the special
verdict form which is recommended for medical negligence cases.

II. DR. BOYSON WAS NOT PREJUDICED BY THE TRIAL COURT

NOT PROVIDING THE JURY WITH THE SUGGESTED PATTERN

SPECIAL VERDICT FORM TO BE USED IN MEDICAL

NEGLIGENCE CASES INVOLVING THE ISSUE OF INFORMED
CONSENT.



It is fair to say that the evidence concerning Dr. Boyson’s failure to obtain Mr.
Hannemann’s informed consent was overwhelming. Dr. Boyson admitted that he
never told Mr. Hannemann of the risk of neurovascular injury associated with
cervical, chiropractic adjustments. This was true even as he proceeded to
administer an adjustment in the midst of the apparent evolution of Mr.
Hannemann’s symptoms the weekend of his stroke. Even Dr. Wilder, Dr.
Boyson’s own witness regarding the chiropractic standard of care, admitted to the
jury that if Dr. Boyson proceeded with the Saturday adjustment without warning
of the risk as is reflected in the chiropractic records and Mr. Hannemann’s
testimony, the standard of care would have been breached. Mr. Hannemann
absolutely testified that if he had been warned of the possibility of incurring a
stroke, he would not have subjected himself to the treatment. To suggest to the
contrary would be absurd.

Chiropractic is the practice of employing spinal adjustments to address
bodily discomfort or promote general health. All of the disclosure of risk forms
from the various chiropractic colleges and Dr. Wilder, gave the potential patient
an overview of the risks involved in chiropractic treatment in general terms,
including the risk of neurovascular injury including stroke. (R. 60, Murkowski

Deposttion, p. 23) The jury was instructed, as follows:

A chiropractor has the duty to provide his patient with
information necessary to enable the patient to make an informed



decision about a procedure and alternative choices of treatments.
If the chiropractor fails to perform this duty, he is negligent.

To meet this duty, to meet his duty to inform the patient,
the chiropractor must provide his patient with the information a
reasonable person in the patient’s position would regard as
significant when deciding to accept or reject the medical [sic]
treatment. In answering this question, you should determine what
a reasonable person in the patient’s position would want to know
in consenting to or rejecting a chiropractic treatment.

However, the chiropractor’s duty to inform does not
require disclosure oft

Information beyond what a reasonably, well-qualified
chiropractor in a similar classification would know; extremely
remote possibilities that might falsely or detrimentally alarm the
patient;

R. 64, p. 54-55 (as adapted from WIS JI-CIVIL 1023.2)

The jury was then told unambiguously, by employing the standard, well-settled
“cause” instruction, that the negligence was actionable only if they found it to be
a substantial factor in causing the injury to the plaintiff. The Trial Court’s
instructions and verdict correctly reflected the applicable law, and the jury’s
answers were, without any doubt, well supported by the evidence, if not obvious.

The special verdict question requested by Dr. Boyson which is at the heart
of the issue before this Court, is the second proposed question found in WIS JI-
CIVIL 1023.1, "Professional Negligence: Medical: Informed Consent; Special
Verdict," which reads as follows:

If you answered question I "yes," then answer this question: If
a reasonable person, place in (patient)’s position, had been
provided necessary information about the (insert treatment or
procedure), would that person have (refused)(accepted) the (insert
treatment or procedure)?
Answer:
Yes or No



This is not an improvement on the instructions and verdict form used by the trial
court, it is very confusing, and it would not have aided the jury in reaching its
verdict. The very heart of any analysis of informed consent is the balancing of risk
and reward. One would think that in the case of tremendous reward for ljttle risk
(perhaps a smallpox inoculation) a jury’s answer to the question would be "yes" for
acceptance of the treatment? Likewise, in the case of minor reward for tremendous
risk (perhaps an experimental, risky brain surgery to address a minor, annoying
twitch) a jury’s answer to the question would be "no" for acceptance of treatment.
Even under our law concerning medical informed consent, it is where the decision
is less obvious that the educated decision of the patient becomes most important.
Take the example of a middle aged patient with significant knee pain which he, or
she, is advised can only be significantly improved by a total knee replacement, with
significant risks and limited years of effectiveness. In the case of this patient, the
decision is a much closer call. Some reasonable patients would decide to accept
the treatment, yet an equal number of reasonable patients might refuse it. The
jury’s answer to the special verdict requested by Dr. Boyson know becomes

"maybe Yes, and maybe No." That cannot possibly be appropriate.

10



CONCLUSION

At the time the trial court devised the appropriate instructions and verdict
form to present to the jury for their deliberations, the controlling Wisconsin law
was that the practice of chiropractic was not governed by the statutes, regulations,
and law governing the practice of medicine. This was explicitly true regarding the
doctrine of informed consent. In light of the recently enacted change in the
chiropractic regulations requiring chiropractors to maintain in their patient files
"documentation of informed consent,” the trial court properly and accurately
fashioned an instruction for the jury as to when a chiropractor would be negligent
for failing to disclose a material risk to a patient. The jury was then told in what
could well be our most well-settled instruction, that the negligence, if found, still
had to be an actual, substantial factor causing the plaintiff injury.

The trial court’s instruction and verdict accurately reflected Wisconsin law.
The verdict form requested by Dr. Boyson did not. Mr. Hannemann respectfully
requests that the decision of the Court of Appeals be reversed and the verdict and

Judgment of the trial court be affirmed.
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Respectfully submitted this 22nd day of November, 2004.
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